TOPIC 1: Intro: Once Around The Track
· Rule 12 motions – (b)(1) sub mat j/d, (2) personal jur, (3) improp venue, (4) insuff process, (5) insuff service, (6) failure to state a claim, (7) failure to join a rule 19 party

· if you make a Rule 12 motion, you have to make them all at once (12(g)) – but certain “durable defenses” (failure to join Rule 19, 12b6) can be made later in pleadings; subj mat can be raised anytime

· 12(d): prelim hearing

Pleadings and Certification

· modern pleading under Fed Rules is often char “notice pleading” b/c detailed knowl of facts & legal basis comes thru discovery, & modern pleaders are at a much lower risk of losing rts thru a tech mistake

· purpose: notice to D (emphasis of fed rules), narrow down issues (blizzard of pleadings at common law), dispose of non-merit cases

· curr sys provides mainly notice, w/issue-narrowing done after pleading: s/j (dispose of non-merit cases), discovery (narrow issues)

· Rule 8: no legal theor need to be described in compl – only some facts that wd allow ct to provide relief

· shd there be more specific pleading rules for diff types of cases? ie, antitrust? rule 9(b) says circum of fraud or mistake need to be stated w/particularity
· often, P is req to serve an initial pleading, known as a complaint, along w/summons, informing D of the allegs; o/w it’s sent later

· if dispositive motions 12b1,2,5,6 denied, D will file & serve an answer (to preserve certain aff defs, D may have to specify nature of def in ans – ie, rule 8c)
· what goes into answer (rule 8(b)): admissions, denials, don’t have info; aff defs (D has burden of proof & persuasion) – may use gen denial only in v. narrow circum to deny ea & every averment

· special appear: move to dismiss for lack of pers j/d, insuff service, & lack of subj mat j/d in 1 motion

· but if motion to dismiss or answer omits former 2 grounds, they’re waived – see 12g & h
· when served w/inapprop interrog, can file “objections” w/explan, & burden shifts to other party to move to compel answer; or, party can move for a prot order

· peremptory challenges are an adversarial attempt by ea side to assemble a jury biased in its favor

· temp restraining order is emerg relief lasting for a limited duration, can be issued ex parte (w/o consulting other side), while prelim inj is issued after hearing

· once you get past pleadings & 12(b)(6), opp for settlement is better; but P needs to make a reas inquiry

· rule 11: certify that reas inquiry was made; no improper purpose, nonfriv claims/defenses, evid support 

· Garr was rendered under old rule 11 – monetary sanctions now discretionary & paid to deter future misconduct, not to punish – papers filed don’t need to be “well grounded in fact,” but do need to be likely to have such support after reas opp for discovery
Garr (3C): rule 11 purpose: elim dangers of the easy pleading of Am sys
· an insuff pers inquiry into facts & law, even if claim meritorious, is suff for a rule 11 viol

· duty to conduct reas investig is “nondelegable”
· dissent is concerned w/wasting ct’s time in inq into adeq of attny’s research in bulk of cases (merit claims) and wd only inquire in unmerit cases

· this eff concern central to later amd – 21 day safe harbor period (which is waivable)
· rule 11 has broad applic, anything that’s signed is applic – but not to discovery, which has own rule (26)
Discovery
· init disclosure req is lim (rule 26a) to info used in support of disclosing party’s claims or defs – info supportive of opp’s case need not be unilat disclosed – but if sought (and nonpriv), must be disclosed
· discovery doesn’t have to prod admiss evid as long as it cd reas lead to discov of admiss evid
· 26(a) init disclosures are only for names, docs in support of its claims/defenses, comput of damages – all of this has to be done at least 21 days before sched conf (26(f))

· expert test disclosure only takes place 90 days before trial 26(a)(2); evid presenting at trial at least 30 days before trial 26(a)(3) – lets discovery develop so that not needed if settled beforehand

· 26(b)(1): need good cause for evid relev to “subj mat” – narrows scope from asking for everything

· prod of docs – rule 34 – non-parties may be compelled to prod “docs & things”

· 45(a)(1)(C) can get a subpoena from 3rd parties for docs

· shift of advantage for Ps when you allow discovery, plus settlem more likely b/c both sides can better est their chances – cons: stalling, increases costs, trying to force settlem by over-discovery
· rule 26(f) has conf of parties, planning for discov
· 26(g), discovery’s analogue to rule 11: must certify that not unreas or unduly burdensome

· interrog are sent only to parties, are responded to only by written responses –can’t ask for docs, need to do so thru a prod of doc request (34) – but opp can respond to Q by sending busin docs instead of searching for answer (33(d))
· interr are answered by lawyers, depo by the person, so you get spontaneous answers
· depositions are oral Q&A’s (rule 30) –can take depo of 3rd parties, but there’s a limit on how burdensome it may be – subpoena not granted w/o reas time, >100 mi away, etc (rule 45(c)(3)(A)); 
· operates on notice, is done under oath, if witness is a non party, you need a subpoena
· or talk to people who might have info – don’t need depo – ie Hickman, where lawyer investig

· rule 31 is written depo for special circum
· 26(b)(3) codif result of Hickman, attny work prod: “mental impress, concl, opinions, legal th” of attny
· judges hate being bothered by discovery – magistrates (non-Art 3 jud officers) often supervise pretrial –try to settle discovery problems outside of ct (37a2A), only then do you subm a motion 

· sanctions: dismiss case, refuse admiss of evid, attny fees, but can only issue contempt if there’s an order (37b) that’s not complied with
Hickman: qualif immunity of “attny work prod” now codified in 26(b)(3)
· D’s interviews w/avail witnesses requested, of right & w/o showing of nec
· answers to interrogs by D wd’ve nec incl all pertinent info from interviews – trial strategy wd be disclosed by access to D’s Q’s – special circum: witness unavail, relev facts hidden, undue hardship 

· purpose: want to balance adversary proc w/broad discovery

· it’s only a qualif immunity: overpowered if discov party can't get access to the info; but lawyer work has a greater level of immunity
· under an opp rule, attny’s wd have incentive not to write down thoughts – harming pursuit of justice – such info wdn’t qual as evid &, as RHJ worried, wd force attnys to take the stand
· non-testifying expert doesn’t need to disclose their info in discovery (except in certain situations, ie, no experts in the field in the area), as it wd for experts who testify
Summary Judgment
· s/j goes behind pleadings and tests factual suff of opp party’s pos – often after discovery, or affidavits of those w/pers knowl of facts – motion denied if opp can show there are (material) factual issues req trial
· it's very common to present a fact pattern on exam that seems to cry out for s/j – and unless you're very careful you may miss fact that there’s really a triable issue of fact
Celotex Corp.: where burd of pers is on nonmoving, aff proof not req by party moving for s/j
· moving party has burden to show init absence of issue of mat fact – doesn’t need to produce evid, can merely point out to ct that there’s an absence of evid supporting nonmoving

· Brennan: burden of est no genuine issue: (1) burden of prod, which shifts to non-moving if sat by moving; and (2) burd of persuasion, which always stays w/moving
· if burd of persuasion for claim wd be on moving party at trial, that party must support it w/evid suff for dir verdict; if on nonmoving, moving can either submit aff evid that negates, or show nm party’s evid is insuff to est essential elem of claim
· disagrees w/applic: Celotex failed init burd of prod – since there was a witness supp P’s claim, it needed to attack adeq of this evid
Role of Jury:
· 7th Amd: rt to civil jury shall be “preserved” – curr approach asks if c/a is analogous to an action at common law & whether relief cd’ve been given at cts of law
· ea dist ct has its own local rules – rule 48: btw 6 and 12 jurors; unanimous req unless parties stipul o/w

George Priest criticizes 3 principal justif for civil jury:

· appl complex societal values – but juries spend overwhelming amt of time eval routine inj

· cases w/political dimension – but such cases are infreq

· civic edu – but relatively few citizens experience civil trial, & even ripple effect is small

· but what about increasing the parties’ satisfaction w/the adj process?

· a collective judg of community – aresponsible, so can give individualized justice

· argues that since juries produce uncertainty (lay citizens, rand selection, discont, no explan), they’re antag to private resol of routine disputes – more predictable judges wd encourage settlem

Curtis v. Loether: 7th Amd rt to jury trial for damages to enf const or fed stat
· 7th applies to actions enf stat rts if stat creates legal rts & remedies enf in action for damages in ord ct of law – equit relief can still be granted w/o jury, so can be split from actions under law
· given diff in finding a clear hist analogue, most sig criterion tends to be relief requested, though ct declined to find that any award of monetary relief must nec be “legal” relief
Beacon Theatres: cts must submit legal issues to jury before resolving equit – b/c o/w jury rt wd be infringed by issue preclusion of judge’s det
Verdicts:
· 3 types: gen verdict (who wins & damages); special verdict (49a: jury ans specific factual questions, judge applies law); gen verdict w/written interr (49b: jury’s det of liab is checked agst its responses)

· gen verdict preferred b/c abstract rule may need some “fine-tuning” 
· bench trial: rule 52(a): ct shall find facts specially & state sep its concl of law thereon

· after P has called its witnesses, D may ask for a JMOL (50a) – granted if reas jury cd come out only one way, judge errs on side of sending to jury

· post-verdict motions: JNOV (renewed JMOL – 50b), case shdn’t have gone to jury in first place; motion for a new trial, b/c of error made by judge, or verdict agst clear wt of evid

· why wait? – if overturned, ct can reinstate it; also, jury may return “correct” verdict

· if s/j not granted why wd JMOL be granted? – s/j is based on what you say you’re going to show; after trial, have you proved enough so that there’s something for the jury to decide?
· 12(b)(6) is based only on pleadings (before any discovery); s/j causes resol w/o trial; judg as a matter of law (JMOL) is during trial; and JNOV, often called renewed JMOL, is after jury has returned verdict
· remittitur: threat of new trial is used to coerce P into accepting lower award than jury’s

· if P rejects lower award, she can’t appeal until after 2nd trial & appellate cts rarely reinstate orig verdict – this gives trial ct enormous leverage

· additur (higher than jury awd) is agst 7th “preserve” – they didn’t have it at common law
· motion for reconsid (rule 60(b)): for mistake, newly discov evid, fraud, etc – usu must be made w/in a yr, but some sit have longer time
· rule 61: harmless error isn’t grounds for JMOL or new trial
Dixon v. Wal-Mart (5C): JMOL & s/j: no legally suff evid basis for reas jury – see 50a1
· 5C rev’d jury verdict [plastic strip] using 50b renewed JMOL b/c P hadn’t est suff evid basis
· ct didn’t believe that w/cleaning policy described, plastic cd’ve remained on ground for 8hrs

· dissent: cred det, weighing of evid, drawing of inferences are for jury – which found for P

· ct can’t make inferences for the moving party – must view evid most fav to nonmoving
· Lavender: only when there’s a complete absence of probative facts shd case be taken from jury – JMOL stds roughly same as s/j – very tough std, no evid at all

· diff std for new trial (rule 59), where ct can ind eval the wt of evid, can consider cred of witnesses; std is: “agst the (great) wt of the evid” (80-20); 
· but appellate ct reviewing grant of new trial isn’t able to consider cred b/c it wasn’t at the trial, so std of review on appeal is abuse of discretion
· cts can often grant a new trial simply for damages
Appeals
· appeals from dist ct are “as of rt,” but are often issued w/o opinion
· §1257 (cert from state ct) as long as it was a final decision (§1291 for dist cts)

· both parties can appeal aspects of lower ct proceeding (cross-appeal); or may use “contingent” cross-appeal to assert issues that wd become relev were other party succ in its appeal
· Scardelletti: class member’s status as objector, even if not class rep, auth appeal w/o formal leave to interv
· hints that non-named parties in privity w/named may be allowed to appeal from order that affects them – but shd such a party who takes a wait & see approach to entering case be deemed to have waived rt to partic?
· drawbacks of final judg rule: no effective remedy for incorr forum non dismissal b/c no review until after having litig in inconv forum; similarly to s/j & burden of proceeding to trial
· NY allows interloc appeals for pers j/d – can save trial, but can be like a yo-yo, up & down…
· expansive joinder means some claims may have little or no conn w/others – if one of these is resolved, why shd one have to wait until all are resolved before appealing?

· rule 54(b) allows ct to direct final judg of one or more claims in a multi claims/parties sit, but not final o/w, can be revised any time before judg of all claims
Topic 2: Personal Jurisdiction
2.1 – The Traditional Model – power, presence, domicile, and consent

·  P shd have to seek out D – o/w too burdensome on D (b/c not loser pay as elsewhere)

· personal j/d: power and/or contacts + notice

· specific j/d (over claims relating to partic activity in state – fiction of “implied consent,” later used min contacts)

· gen j/d (“presence” within the state)

· FF&C has been interp not to req out-of-state enf of judg where ct lacked j/d over D; Due Proc clause used to prohibit excessive assertions of j/d by state cts

· types of actions: 

· in personam – ct can impose pers liab or oblig on D (need presence)

· pure in rem – det rts of all wrt prop (need power over prop)

· QiR I – det rts of certain persons wrt prop (includes “status suits” like marriage, or ins)
· QiR II – claim unrelated to prop on which j/d is based (“attachment” j/d)

Pennoyer: power th, attachm, imp of notice
· power: every state has excl j/d over persons/prop, so can det for itself civil status of inhabitants, but can’t exerc dir j/d & auth over persons/prop outside territorial limits of state

· attachm: built-in enf mech – has to be attached at outset, and operates as a mitig force to gen rule prot D

· symbolic auth of ct’s j/d – worry person will sell prop (if not attached) is not reason for req

· when prop is seized, such as bank acct, D can’t use it – cd be a large detrim – but he cd submit to j/d & ct will gen release prop

· notice: service by pub after attachm was ok – changed w/Mullane, even then it wasn’t suff for personam
Exceptions to Pennoyer: 
· domicile rule – can serve citizen outside state (Milliken)

· det status of residents (ie, marriage seen as a thing that follows you)
· countercl (rule 13): you submit to j/d when you bring initial claim in the ct

· Adam v. Saenger: nonresid P can’t object to pers juisd over countercl b/c it subm to j/d 

· express consent – can prorog or derog unless unreas: 
· “choice of forum” cl upheld by SC in Carnival Cruise: consolid claims deemed reas, esp when forum agreed to was where Co was based

· cognovit cl – creditor can have judgm entered in forum w/o service of proc or notice – SC said they don’t per se viol due proc, but looks to variety of factors

· implied consent (specific j/d): 
· Hess: implied consent rested on fictions, but cts req’d strict notice obligs & lim their use to corp busin context or where state reg interest was strong 

· based on power to excl – but can’t under Priv & Immunities Cl (art 4, §2)
· “presence”: extensive activities w/in state, cd be sued on any claim – subj to “gen j/d”

General J/D (“cont & systematic” to create “presence”)
· ease of commun & transp make gen j/d no longer nec? – nat’l gen j/d w/overlay of §1404 transf forum non “reas” det instead?

· SC has cast some doubt on use of gen j/d over natural persons: “cont & systematic” contacts rule may only apply to corps, which never fit easily into j/d regime based primarily on “power over D’s person”

· but in Abko, ct used it to reach musician who had extensive activities in state

Perkins: corp had extensive activities in forum; SC: due proc neither compelled State to open its cts, nor wd due proc be viol if it were to take j/d

· but here, case cdn’t have been brought in any alt forum & Co moved its ops to Ohio & opened office there b/c of war in Phillipines

Ratliff (4C): a corp’s (forced) appt of agent of proc & qualif to do busin has no special wt, where prod was manuf, purchased & consumed outside forum state

· but it’s poss where subsidiaries or ind reps act as agents for a foreign corp in forum, activities of rep will be imputed to foreign entity – see Frummer (non-SC) where Hilton had reserv service office in forum

Gator.com case (9C): extensive internet busin -> gen j/d in light of web site, marketing, sales, contacts w/vendors, etc in CA – realities of modern commerce may affect ct’s det

Helicopteros: no gen j/d, foreign D, intl busin, purchases only, “related to” j/d?
· 4 Texas contacts: 

· CEO flew to Houston to negot contr (not cont & systematic)

· checks drawn by other party on Tex bank (not sig – needs to be purposeful conduct by D)

· purchases of helicos from Tex at reg intervals – cites Rosenberg: purchases, even at reg periods, aren’t suff for gen j/d – diff than sales, cd scare foreign Cos from purchasing goods in US
· pilot training in Tex – part of package of goods purchased, so covered by Rosenberg
· Peruvian law used anyway, so why fight about litig in Tex? – jury, discovery, contingency-fee lawyers

· §1446 can remove w/in a yr – if you do so w/in 30d after case becomes removable (b/c parties drop out)

· Brennan, diss: “related to” categ of j/d, falling btw gen j/d over wholly unrel claims & specif-act j/d

Specific J/D
· fed cts don’t gen have specific act stats – their reach is lim to that of states & can serve proc under specif act stat of state – rule 4k1A

Int’l Shoe: min contacts s.t. consistent w/fair play & subst justice
· taxes on sales; dozen salesmen live & work in forum, paid by commission; no manuf in forum

· SC finds specif j/d: contacts w/forum state were “systematic & cont” (not needed for spec j/d), oblig arose out of those activities – strong state interest (tax case), inconven (unclear there is alt forum)

· Int’l Shoe changed in personam j/d, but in rem & QiR were left untouched until Shaffer 
· Black, conc: first issue shd be whether Wash can tax – if they can, j/d follows

Purposeful Acts and Products Liability Cases
Hanson v. Denckla: Req of a Purposeful Act – lack of state specif act stat, unlike McGee
· [greedy sisters, no j/d]: it’s essential that D “purposefully avails itself” of priv of conducting activities w/forum state, thus invoking benefits & prot of its laws

· in McGee, Cal had enacted a specific-act stat, unlike in Hanson, where forum whose subst law cd gov controv (Fla) was held to lack pers j/d – kept separate j/d & choice of law issues

· lack of stat regul specific issue is imp – shows imp of stat in expressing state interest in case

Gray (Ill. ct): foresee of stream of commerce, state interest, litig conv)

· [cross-cl agst valve manuf]: ct said place of inj works, & single-act stat consistent w/due proc

· indir benef from Ill’s laws doesn’t make it any less essential to his busin, so not unreas 

· ct infers D’s valves resulted in “subst use & consumption” in Ill – is this constit nec?

· “doing busin” implies continuous busin, used in gen j/d; so specific act stats usu use “transact busin”

· Singer: shipm of prod (caused inj in Conn) into NY along w/solicit & advert, sat NY stat & due proc; McGowan said mere shipm (of prod causing inj in Canada) into state was insuff, & even market research wasn’t related to c/a

· 9C used “but for” rule to test whether claim “arose from” forum contacts – stretches specific j/d quite far – ie, in Grimandi old engine was from Kansas, but new repl wasn’t – “but for” prev engine, no accid

World-Wide Volkswagen: more focus on D’s purposeful acts: most imp, control of prod
· foresee alone has never been a suff benchmark for pers j/d under 14th – see Denckla – the foresee that is critical is that D shd reas antic being haled into ct in forum – Q-begging?- wd occur w/clear rule

· disting Gray: delivering prods into stream of commerce w/expectat they’ll be purchased by forum state consumers – this is a somewhat “purposeful” act, while consumer bringing it in isn’t

· prob of predictability, planning (“expectations”) – ct emphasizes it wants rule that busin can use to structure busin ex ante – much more focus on D here, rather than conven & where inj took place

· Brennan, diss: manuf in Gray had no more control of reach of its goods than here – car dealer derives subst benefits from other states; forum’s interest; not inconv for D
Kulko: father buys daughter plane ticket to CA to live w/mother – no j/d: can’t treat prod cases same as this one – also, there is an alt where a bi-state mech can be used in child support cases

· why writ of prohib agst the judge? – b/c P cdn’t appeal the pers j/d until final judg, so they used this extraord writ, saying ct exceeded its j/d

Asahi [indemnif w/valve manuf, Tai v. Jap]: 5-factor test for reas – but ladder or seesaw?
· majority uses 5-factor test from WW Volksw for “reas”: 

1. burden on D (severe, A wd have to submit to foreign jud sys, lang, distance)
2. interests of forum state (P is not state resid, dispute is about indem not safety stds)
3. P’s interest (slight, trans was btw Jap & Taiwan)
4. interstate jud sys’ eff resol (not clear Cal law wd apply; distrib can be deterred by tort law)
5. shared interests of several States (“States” incl other nations affected & their policies)

· Scalia doesn’t join this – he believes there’s no min contacts, so no need to go further & ask about reas

· OC 4 (ladder test): no min contacts: awareness of destin of stream of commerce is not suff – must be addit conduct dir toward forum state – ie, custom design, advert, using sales agent in forum st

· Brennan 4: rare case where min contacts exist but j/d wd be unreas; “seesaw test”

· stream of commerce is suff – concerned w/benefit D gets, not control over prod like OC 4

· Stevens: volume, value, & “hazardous char” are imp factors – he’d find min contacts

· what if partic product that caused inj was bought elsewhere, but same type is sold in state?

· Parry said no j/d b/c no active steps to sell prod in forum or state of purchase 

· Renault found j/d over French car manuf who advert nationally in US, though car was bought used in diff state, and advert not focused on Georgia (forum)

· not stream of commerce to use foreign distrib to market to forum, this is just one step removed in chain

· what is status of Gray after Volksw and Asahi? – WW didn’t place prod in state, Asahi had a foreign D

· star footnote mentions poss of national/aggreg contacts if Congress auth it – see rule 4k2

Contracts

McGee: specific j/d arising from single act in forum – contract, state interest in ins
· [no other solicit in CA except 1 ins contr]: suff that suit was based on a contr w/subst conn to forum
· state regul interest in redress for its residents when insurers fail to pay; specialized ins stat in state

· less inconv to insurer than to claimants, who’d have to bring witnesses, etc, to foreign forum
· this collateral attack gets to SC based on FF&C, not due proc as wd occur in appeal from orig j/d judg
Burger King: contr case, specific j/d found w/prior & post negot w/forum, choice of law
· 1. it's contr agreeem; 2. contr for 20yrs; 3. P agreed to be bound by rules est by BK, in Fla; 4. contr had a choice of law provision – prior & post negot w/Miami office was suff for specific j/d
· re 5 factor test of Volksw, Brennan says these sometimes serve to est “reas” of j/d upon a lesser showing of min contacts than o/w req – this was before Asahi 2-level – Brennan here uses seesaw balancing
· a contr alone can’t est min contacts, it’s only an intermed step – prior negot, contemplated future conseq, terms of contr, & actual course of dealing must be eval – very fact-intensive

· choice of law prov alone not suff, but shdn’t be ignored – when combined w/20yr ind rel, it reinforced delib affil – choice of law analysis (all elem of trans) diff from min contacts (D’s purposeful contacts)

· sounds diff than (earlier) Calder, where choice of law, 1st Amd didn’t play into due proc analysis – but in BK contr alone isn’t a suff contact, while in tort cases, aiming & targeting forum suffices
· good lawyer wd’ve (tried to) put in a choice of forum clause
Defamation/Libel
Calder: libel case agst writer & editor: does purposeful act incl “aim & target”? or diff b/c intentional tort?
· SC: mere foresee isn’t suff – j/d proper b/c the (allegedly tortious) conduct was expressly aimed & targeted at forum state – 1st Amd doesn’t enter j/d analysis

Keeton v. Hustler Mag: exploited a nat’l market, intentional tort
· [libel, D sued in NH for longer SoL and single pub rule]: state interest in redressing inj w/in borders, choice of law shdn’t complicate inq, fact that P isn’t a resid doesn’t defeat j/d based on D’s contacts
· merely selling a prod doesn’t est gen j/d (analogue of presence, a manif of the corp somewhere)

· Griffis v. Luban: Minn SC said posting on forum didn’t confer j/d, ct says it wasn’t dir at state – biggest distinction is web vs. nat’l newspaper – diff in money gained, although defam doesn’t dep on $

Nationwide J/D
· aggreg/nat’l contacts theory – fed ct j/d based on aggreg of D’s contacts w/nation as whole – but fed rules have gen lim reach of fed cts to j/d stat of their state – except for special auth by Cong (ie, MP-MF)
Graduate Mgmt: nationwide j/d over foreign D under rule 4k2
· rule 4k2 was added to deal w/sit where D doesn’t have enough contacts w/a single state, but has enough w/US as a whole to sat due proc
1. case arises under fed law – so doesn’t apply to diversity cases (ie, wdn’t apply to Asahi)

2. D not subj to j/d in any state – effectively makes 4k2 applic to only foreign country D’s

· awk sit: P has to arg D’s not subj to j/d in any state & D must show it is (if D does, is it consenting to j/d in named state?)

3. j/d is consist w/Constit
· aggreg contacts th wd allow suit in any state in US – no role for conven? – venue & transf such as §1404 (which come in after j/d) often limit suit to one in which D does have partic contacts

Property-Based J/d – QiR II
Harris v. Balk: SC said intangible obligs (stock, bonds, debt, etc) travelled w/obligor & cd be attached by pers service, providing basis for QiR II

· “limited appearances” allowed D to defend merits w/o conferring in personam on ct, when QiR II was asserted (fiction: D was only contesting rts of prop)

· for QiR II, must have attachm statute – a sky’s the limit stat won’t suffice – must be a partic stat

· problems w/QiR II:

· wrt certain intangibles, D has no control over movem of its debtors & can be sued in unconn fora

· not all states provide for a limited appearance

· unclear whether P’s judg, in case where D used lim appearance, can be used by P as issue precl

Shaffer [one share Greyhound]: min contacts req for QiR II
· min contacts test now req for QiR II – presence of prop in forum may provide contacts – j/d over many actions in rem (and QiR I) wdn’t be affected

· admin conven of attachm j/d outweighed by fairness of min contacts – QiR II had mitig burden on P of seeking out D, but specif act stats that sprang up since Pennoyer lessened this burden

· Powell, conc: narrow change: use of old QiR j/d for real prop wd avoid uncertainty w/o cost to fair play 

· Stevens, conc: Del sequest stat wd impose large trans costs on buying stock; lim app is req for due proc

· dual min contacts std? – lesser for QiR II b/c lim to prop in state as long as D can make a lim app?

· attachm works a hardship on D, so why shd there be a lower std of contacts?

security attachm are still ok (not to gain QiR II j/d, but to restrain res w/in control of ct for future paym):

· Warren Ct tried to breathe some due proc balancing into debtor/creditor rel: opp to be heard
· Sniadach: prejudg depriv of prop w/o opp for notice & prior hearing viol due proc

· Fuentes: struck down 2 states’ replevin stats b/c no opp for hearing before prop taken
· but in Mitchell, summons by judge, affidavid by creditor, and post-seizure hearing was constit
· rule 4n2 allows attachm for j/d purposes, but in personam preferred
· rule 64 security attachm (before/during suit)
· rule 69 prop for execution (after judg)
Tag J/D
Burnham: tag j/d ok, but what about invol presence?
· Scalia 4: tradition provides clear notice & states can change stat if they want – min contacts was develop by analogy to “phys presence” – obj std much easier to apply than subj fairness std
· White, conc: no showing that rule is so arb & foolish that it shd be held viol of due proc in every case

· Brennan 4, conc: Shaffer (holding lim to QiR II, but not mode of analysis): “all” assertions eval accd to Int’l Shoe; trad is relevant but not dispositive; uses some benefits/burdens analysis
· proposes new rule: “voluntary presence” (which may be more satis than fairness balancing)

· Prof Stein saw Burnham as a specif j/d case b/c claim was related to activities in Cal (husband agreed to pay reloc expenses & provided liberal visitation rts), phys presence irrelev
· disting from Kulko, where father never entered forum, didn’t pay ex-wife’s reloc expenses

· consistent w/specif j/d stds? – wasn’t it nec in Helicol that claim “arise out of” not just “relate to” act?

Choice of Law:
· vested rts sys: fixed rules (tort: place of inj; contr: place of creation), w/exceptions for law agst forum’s “pub policy,” and forum state cd apply its own rules of proced, incl SoL
· criticized for focusing only on 1 event & ignoring underlying policies of competing laws

· specific act stats were orig created partly to match up w/trad rigid choice of law rules

· modern approaches: to break tie in “true conflict” situations (where both states have an interest in applying its law), cd use forum state’s law, or state w/most sig contacts/rel 

· Res (2nd) uses “most sig rel,” balancing needs of interstate sys, policies of forum & other interested states, prot of expectat, certainty & unif, ease in det & appl of law

· hypo: D & P start in one state and travel to the other, where an accid occurs thru D’s neg

· false conflict: D is from NY, but Mich is place of accid (and has a ‘no liab’ rule) – only NY has a reason to want its law applied (its policy is liab b/c it wants tort sys as deterr)
· true conflict: D is from Mich, but NY is place of accid, both states poten have interest: Mich in not holding its citizens liab, and NY in deterr accids in state
· false conflict doesn’t mean the laws don’t conflict, it means the goals conflict
Allstate v. Hague: appl of state’s law ok if sig contacts, creating state’s interests s.t. neither arb or unfair
· [motorcy, stack ins policies]: appl of Minn law meets test of forum having sig contacts or aggreg of contacts, creating state interests, s.t. choice of its law is neither arb nor fund unfair
· 2 cases where they’ve invalid choice of law of a state w/o sig aggreg of contacts: Dick (nominal resid, standing alone, is inadeq); Yates (post-occurr change of resid to forum, w/o more, is insuff)

· 3 contacts:

· worker for Minn co for 15yrs – v. imp contact, subst state interest (police power, interest in commuting nonresid), ins contr not limited to Wis

· Allstate ins co was present & doing busin in Minn – state regul interest of ins, decedent

· P became resid of Minn before start of litig – Yates didn’t hold that post-occur change was irrel, only insuff by itself; P was pers rep of decedent’s estate, so Minn had interest in recovery

· dissent: test ok, but contacts identif didn’t create “state interests” by furthering any policies of forum
· Silberman: conven factors may justify P suing in own state (j/d), but for choice of law, D shd have to do something to submit to regul auth of forum in the trans at hand – diff btw where hanged & whether

· appl of law shd depend on purposeful availm
· do Asahi & Burger King suggest policing unreas choice of law rules as part of reas prong of j/d analysis?
Shutts: no contacts, can’t apply state’s law just b/c of j/d over D
· [delayed royalty paym]: opt out is suff, but appl of Kan law to every claim wd be unconstit unfair & arb
· does D have standing to assert j/d issue wrt P’s? – yes, D wants entire P class bound by res judicata 
· diff due proc std for D’s than for P’s – lesser burdens on class of P’s: no travel, partic, rarely discovery, class certif ensures adeq of rep, settlem lim by ct approval
· may be a sliding scale depending on the conseqs of the action (losing house or $100)
· notice reas calc to reach absent class P, opp to opt out, and adeq rep at all times is suff under due proc

· imp elem of fairness is “expectation,” ct says; overrules view that forum law applies unless compelling reasons for appl of a diff forum’s law
· Stevens, c&d: rather than “putative” or even “likely” conflicts, he’d req unambig conflicts w/est law of another state – Stevens finds no due proc viol in Kan ct’s decision to apply its law & nothing erron in it
Sun Oil v. Wortman: a state may apply its own longer SoL
· apply Guaranty Trust outcome-det test? – no, P here wants state-state unif, subst-proced for FF&C is to delimit spheres of legis compet, Erie: est vertical unif – but isn’t Erie just as much about legis compet?
· in fed-state diversity context, even if state labels its SoL as “procedural,” it still applies whatever law the state wd apply

· Brennan, conc: SoLs are a mix: balance subst interest in vindicating subst claims with subst interest in giving inds repose from stale breaches of law, and proced interest in freeing cts from stale claims
· when forum’s SoL is shorter than claim state, suff proced interest to sat due proc
· where forum’s SoL is longer, & diff periods reflect diff subst repose evals, it wd req balancing that wd itself implicate proced interest in admin rules – so per se rule is ok, not arb or unfair
· longer SoL doesn’t have admin value of clearing ct of stale claims, so tougher to say this is proced

· poss forum will apply its longer SoL increases likelihood of forum shop – see Keeton v. Hustler Mag

· Res applies SoL of forum if shorter, but o/w looks to law of most sig rel
2.12 – Comparative Look at J/d
· Brussels: j/d rules designed to ensure rel btw controv & forum, but not nec w/partic D (as due proc req) 
· Eu rules of specific j/d are often more expansive than US b/c no constit overlay of min contacts & reas:

· contr j/d in place of perf – better than US specific act stats sayin “arising out of any busin”?

· tort: where act “occurred or may occur” – like Gray, Eu ct held it was either place of act or inj
· libel cases, can only recover for inj in the forum, unless you bring suit in publisher’s state

· Eu gen j/d doesn’t incl “doing business” j/d – but specif j/d for dispute arising out of op of office, etc
· some “exorbitant” bases of j/d, which are prohib: tag j/d: no service on D during temp presence; QiR II: presence of prop belonging to D; nationality of P

· Hague conf broke down trying to create broad int’l treaty to regul pers j/d and enf/recog of judgs
· ie, one prohib ground of j/d was “carrying on of commercial activities, except where dispute is dir related to those activities” – wd gut “doing business” j/d

· Am cts have pro-enf attitude toward foreign judgms, but unlike domestic judgms, they’ll be scrutinized to ensure fair sys of justice, reas j/d grounds, not agst US pub policy

· enf of US judgms abroad is diff: tort awards seen as “excessive,” judgms resting on “doing busin” or tag j/d gen not enf; other judgms seen as a prod of conting fees, discovery & jury verdicts often not enf

· how wd Volksw, Asahi, Helicopteros, & Keeton come out under Eu regs?
· Volksw wd be diff b/c in tort, claim can be brought where harmful event occurred
· Asahi might be diff – broad 3rd party incl, w/exception when done to remove j/d from other ct

· Helicol: also diff: 6.1, some of the Ds domiciled in Tex; contr for sale of goods (‘copters) occurred in Tex, which wd support j/d – art 1b, Burger King for services
· Keeton: also diff: no single pub rule, so P cd only recover for the damages for libel in NH
· Kulko: art 5.2: can sue where the maint (support) creditor is domiciled or habitually loc
Notice and the Mechanics of Service of Process
· values advanced by fair process: accuracy (proced designed to reach correct result); partic by both sides
· 12(b)(5): insuff of service of proc – j/d also fails, based on power+notice – usu make 12b2, b5 in tandem
· usu just re-serve w/in 120d of filing (or have to re-file); SoL may expire, maybe no 2nd chance w/tag
Mullane: pragmatic decision: notice must be reas calc, under the circum, to give actual notice
· means used must be such as one who actually wanted to inform absentee might reas adopt – either b/c it’s reas certain to inform person, or it’s not subst less likely to inform than other feasible stds
· pub may be suff when combined w/another method which itself may reas be expected to warn, such as attachm, where state can properly assume prop has been abandoned or caretaker is watching
· pub ok where it’s not reas poss to give more adeq warning, ie, for unknown addrs – others sim sit must be likely to be notif, so they’ll rep interest properly
· blurred line before Shaffer – uses contacts analysis (state’s interest) b/c not sure if QiR I or in personam

· Wuchter shows (1) actual notice may not save P if stat scheme for notice is deemed unconstit, and (2) defective notice undermines entire proceeding

· is it relev to Greene (door posting not suff, oft removed by kids, mail req) that D’s stood to lose homes?
· Dusenbury [inmate, logbook]: maj rej view that method is flawed if subst less likely to inform than a feasible substitute – method used just needs to be reas certain to inform, not best notice avail
Rule 4:

· uniform fed form of summons: 4a (signed by clerk & tech reqs)
· issuance of summons & filing of complaint (4b), service can be made by anyone not a party >18 (4c)

· 4e: service is allowed accd to law of state of dist ct, or of state where service is made, or leaving copies at ind’s dwelling or usu place of abode w/someone of suitable age & discretion living there
· 4g: but for infants & incompetents, service shall be made accd to state where service is effected

· service on corps (4h): upon officer, a managing or gen agent or an agent desig to recv service

· cts will gen consider either (1) degree of control or discretion, or (2) whether the agent’s position is s.t. service is likely to come to attn of those resp

· 4i: service on US: mail to US Attny for the district, with copy of summons & complaint to AG of US

· 4l: failure to exec a return of service doesn’t, in & of itself, invalidate the service
· 4m: time limits of 120 days w/in filing of complaint, but ct can extend it, even w/o good reason – helps avoid severe effects, such as where SoL wd bar refiling the claim

· waiver of service (4d): save time, effort & money, waiver has no effect on D’s rt to object to j/d or venue; must be in writing (1st class mail or other eq reliable means), contain copy of compl, & extra copy of notice & request, plus prepaid means of complying w/waiver request in writing

· reas time to respond (at least 30d if in US, 60d o/w), but if D fails to comply, she has to bear the costs of service, unless good cause for failure can be shown

· 4k is about amenability of j/d
· can serve in state + exception of 100 mi from where summons issues

· purpose of 4k2 (see Grad. Mgmt) is to allow fed cts to exerc j/d over foreign Ds w/subst busin in US, even when they may lack suff contacts w/any one state to be sued there
· claim must “arise under fed law,” j/d consistent w/Constit
· 4n limits use of QiR j/d to situations where P is unable to obtain j/d over D in district by other means

· special rules for serving foreign Ds – and you may be operating under int’l treaties (4f)

· Schlunk: allowed service on foreign Co’s agent in US (accd to state law) instead of using 4f and treaties to serve foreign Co overseas
· immunity: to partic in unrel jud proceedings; pub officials in course of duty; fraudul enticed into j/d
· action is “commenced” when complaint filed; in diversity, apply state SoL (see Ragan), incl state tolling

Local Actions
· venue is often disting as concerned only w/“convenience of trial,” whereas j/d has been said to concern “power to adjudicate” – but given modern developms, this addit conven tier is of quest desirability
· local action rule: in actions involving title to land, suit can be brought only in country or dist w/land
· see Livingston v. Johnson, where L brought suit (in Va.) agst TJ for trespass in La, and SC said action cd only be brought in La – since TJ not subj to pers j/d in La., no case
· fed cts & most states still adhere to this rule, but w/specif act stats, won’t enact same hardship 
· has closer affinities w/subj mat j/d than venue – rule can’t be waived, if ignored, result vuln to collat attack
Venue Rules in Fed Cts (§1391) (a) for diversity; (b) for fed Q

· venue is an overlay onto j/d, made sense when j/d was based on power – but now j/d takes into acct conven, it’s less useful – works best where nat’l service is allowed

· ie, (d) alien can be sued everywhere, so can distrib after nat’l service of 4k2

· you have to satisfy venue in every case – but wrt corps, you get venue whenever there’s pers j/d

· fed venue operates both intra-j/dictionally (to alloc a case w/in a multidistrict state) and inter-j/dictionally (to alloc a case w/in a nationwide fed sys)
· proper venue agst single D is in district D resides [(a)(1)], or where a subst part of acts occurred [(a)(2)]
· for mult Ds, suit is proper only in dist where acts occurred, unless all Ds are from same state

· if suit can’t be maint under (1) or (2), venue of last resort is avail, but differs on nature of subj matter j/d: 
· fallback provision – if there’s no other district where the action can be brought, can use any dist D is subj to pers j/d (for diversity) and actual presence (for fed Q )
· §1391 rules don’t apply in removal rules, §1441 is used – same w/suppl j/d b/c venue isn’t a constit req
· 1391(c) doesn’t do much to prevent inconven suits agst corps under gen j/d – this is left to forum non

Forum Non Conveniens
· allows cts discretion to dismiss action that wd be more approp in another forum 
· sometimes can’t use transf of venue: no such thing as state-to-state, or fed-to-state, or to foreign country
· b/c we respect P's forum choice, in practical applic forum non and transfer aren’t used w/great freq 
· even if forum is not conven to D, a forum non grant, which is an actual dismissal, can be very harsh to P
· cts usu won’t grant forum non, unless (1) alt forum; (2) D waives any SoL def that may’ve accrued; and (3) D agrees to stand & defend in alt forum
· Gulf Oil v. Gilbert: all events occurred in Va., action brought in NY – doesn’t seem conven to anyone
· private factors (rel access to evid, witnesses, transport; P can’t vex or harass D by choice)
· public factors (admin diff, jud eff; burden of jury duty when no rel to comm; choice of law)
· Black, diss: neither venue stat nor j/d stat says ct may decline j/d once j/d & venue reqs are met 
· now there isn’t much to forum non b/c of §1404, which allows transfer, not dismissal, to district where it might’ve been brought (doesn’t let Ds forum shop on equal footing w/P)
· (this is a great place for a back-door exam Q on j/d)

· §1406 – curative transfer for improper venue – doesn’t dismiss case
Piper Aircraft: unfav change of law won’t prevent forum non grant – but cd be if remedy is inadeq
· plane accid in Scotland, everyone’s Scottish; Piper manuf plane in Penn, H manuf propellers in Ohio –using Scottish law for Piper (§1404 & Van Dusen), H is subj to Penn law (§1406 “cure” used on H, just had to properly serve H in Penn) – forum non granted

· SC: unfav change of law won’t prevent forum non grant; upholds trial ct’s Gilbert analysis
· j/d inquiries are issues of “law,” subj to trad appell rev, while forum non ruings are in discretion of trial ct w/only lim appell rev

· init Q: alt forum?: usu sat when D’s amenable to proc in other j/d – exception: forum’s remedy is inadeq
· real parties of interest are foreign, so less presump in favor of P’s choice, that it’s actually conven

· a very pragmatic decision: look at the private factors (conven of litigants & litig elements, ie, witnesses and docs), and public factors (who has an interest in adj the dispute)

· they don’t want US cts too be too attractive to foreign litigants – plus it’s burdensome for cts to deal w/choice of law issues that wd result
· 2nd action was pending in Scotland, so there wd’ve been sep litig over same facts & issues
· reverse forum-shopping by Piper & H: Prof Stein argues that the parties are on equal footing in this sit, unlike regular forum shopping, where P has both choice of forums and a presump in favor of that choice
· Gonzalez: Mex damage cap; 5C said too many vars in adeq remedy det & didn’t want rudderless line-drawing – sim, 2C held in Aguinda that Ecuador’s lack of class action didn’t mean it was inadeq
· some profs have suggested merging conven forum concept into single due proc std for pers j/d

· others, like Silberman, advocate a sys of nat’l j/d with overlay of forum non discretion 
· are we double-counting “reas”? – “reas” for j/d has been used mostly for specific j/d cases, so you’re less likely to see forum non in these cases – mostly it occurs in gen j/d cases

Transfer w/in the Fed Sys (§1404): conven of parties & witnesses, in interest of justice – at discretion of ct
· Blaski: D can’t transf a case to a dist if P cdn’t have brought case there orig

· so on §1404, D can’t consent to j/d (unlike forum non – why more restric than btw diff ct sys?)
· Klaxon: in diversity, dist ct must apply the law the state in which it sits wd apply
· Van Dusen: gen, choice of law of transferor forum will continue to apply after §1404 transf – o/w, cts might be unwilling to transf b/c of forum-shopping concerns – no change of law “bonus” to transfer
· P can contin to forum shop for fav law, and when D seeks §1404 transfer, that law will apply
Ferens: transferor law applies regardless of who makes §1404(a) motion
· contr claim in Penn, tort claim in Miss (gen j/d) for its longer SoL (Sun Oil), §1404 to transf to Penn
· SC: single std: transferor law will apply regardless of who makes §1404(a) motion
· 3 reasons for Van Dusen: 1. §1404 shdn’t deprive parties of state-law advs; 2. §1404 shdn’t increase forum shopping; 3. decision shd turn on conven & justice, not poss prejudice from change of law
· Scalia, diss: Cong didn’t mean to let P approp law of a distant forum & carry prize back
· Erie-Klaxon wd be a laughingstock if they cd be so easily evaded thru filing-and-transfer
· all the ct is saying w/its “no guar of transfer” lang is that P must be careful to choose a really inconv forum if it wants to be sure of getting a transfer – which will often be not difficult
· is a rethinking of gen j/d in order, if Miss, a state w/no rel to trans, can exerc j/d in first place?

· why shd Miss be allowed to apply its own SoL – shd Sun Oil be rev’d? 
· what about Van Dusen? – apply choice-of-law rule of most conven forum instead, although this wd allow forum-shopping for D?
· Goldlawr: SC held transf proper under §1406 (improper venue), although both venue and pers j/d over D were lacking – some circuits also allow transf where pers j/d lacking but proper venue

· it was a nationwide j/d case, so venue was doing all the work there anyway

· §1407: actions pending in diff distrs can be transf to single distr for “coord or consolid pretrial purposes”

· no req transferee be where action “cd’ve been brought” b/c if action is tried, it’ll be sent back
Topic 3: Subject Matter J/diction of the Federal Courts and Related Doctrines
3.1 – The Statutory Scheme: A Review; Justiciability
· state cts have plenary auth & fed cts have limited subj mat auth (look to stat AND Art III)

· 2 principal bases of fed subj matter j/d: “arising under” j/d (in §1331) and diversity (in §1332)

· fed cts have excl j/d over a v. small categ of cases, incl fed securities, antitrust, patent, & tm
· Art III constraints: limits “jud power of US” to subj mat categs, & req a justiciable case or controversy

· justiciability serves 2 purposes: (1) jud compet (limit Qs to those capable of jud resol); (2) sep of powers

· standing: “personal stake” in controv, “direct inj” and relief requested is likely to redress inj 
· another limit is a gen presumption agst asserting rts of 3rd parties
· appropriateness: no advisory ops; political Qs (enf committed to excl auth of coord branches)
· timing: case may cease to be “live controv” before ct – more prudential barrier than constit limit
3.2. Diversity

· criticism of local bais rationale: (1) not always consistent: both may be outsiders, home P may invoke diversity; (2) state lines less imp now than regional affiliation; (3) burden on caseload of fed cts 

· dem partic theory – outsider isn’t resp for quality of state ct, so shd have access to fed cts - ie, NY v. PA in Mass – fed ct access doesn’t make sense for local prejudice th, but does for dem partic th

Strawbridge: complete diversity under §1332
· interp of §1332, not Art III, s.t. ea distinct interest shd be rep by parties able to sue or be sued in fed ct

· since Strawbridge is an interp of §1332, not Art III, Cong has passed legis allowing “min diversity” in certain sit (ie, CAFA §1332(d), MP-MFA §1369, interpleader §1335)

· estate rep is deemed a citizen only of decedent’s state – but for dir actions agst ins co, its citizenship incl that of the insured (to keep out controv btw citizens of same state), plus co’s own citizenship

· this imputed citizenship rule doesn’t extend to actions brought in fed ct by insurers

· fed cts tradit refused to hear “domestic rel” or probate for will or estate – areas of partic state expertise

· P may drop nondiverse party (if not 19b indispens) to preserve ct’s j/d – P can do this even after judg or at appell level – but ct must dismiss if nondiverse cures defect, while remaining in suit

· citizenship for diversity (read: domicile) is det at time of commencem (filing of compl) rather than of underlying events – easy to apply, & local bias rationale is that such bias wd occur during trial

· acquisition of new domicile req phys presence plus an intention to remain there indef 
· Ben-Hur rule: citizenship of unnamed Ps are ignored for CAs

· Note: citizenship for diversity is diff than residence for venue under §1391 (“any jud dist where D wd be subj to pers j/d at time action is commenced”)

· consistent policy: expansive defin of resid subj corp to j/d in more fed districts, while restrictive defin of citizenship makes corp diverse from more parties, increasing fed j/d

· §1332 doesn’t provide defin of “corp,” which is gen a matter of state law, which varies
· unincorp assocs: SC withheld entity status for diversity purposes (see RH Bouligny, holding citizenship of union based on all members), even though they’re treated like corps for venue
· for corps, “any state of incorp” in §1332(c) means “every” – forum doct (if citiz of forum, other states ignored) is generally NOT followed anymore
· “nerve center” (where officers direct & control all activities)
· “place of activity” (where actual corporate activity takes place)
· “total activity” (corp structure, nature of activities, imp of activity, num empl, comm contacts)
Carden: unincorp assocs not corps, need all members for diversity – limits diversity
· ct refuses to expand “citizen”/entity status beyond corps; rejects dissent’s 17b “real party in interest” test 

· one exception to the “admirable” doctrinal wall was for a sociedad under law of PR 

· Navarro, though, isn’t an exception: trustees sued in own name, so char of busin had nothing to do w/det entity status of the trust, only on whether they cd sue in own rt
· reasons for rej of “real party in interest” test? – (1) inconsistent w/precedent; (2) wd expand diversity j/d; (3) wd complicate threshold j/d inquiry
· SC said only Cong cd change the illogical rule – but then it (Rules Comm’n run by SC) enacts 23.2, which has purpose to give “entity treatm” to unincorp assoc thru use of class action

· rule 19(b) – if parties can’t be joined (ie, wd destroy diversity) ct shall det whether action shd proceed

· fairly lim class of cases – joint tortf aren’t even 19(a) parties – all in state ct preferred
Rose v. Giamatti: fraudul joinder
· cites Navarro - fed ct must disregard nominal parties & det j/d based upon citiz of real parties to controv
· §1359 auth close scrutiny of a P’s struct of suit for creating diversity, but doesn’t speak to joinder decisions for destroying diversity – although cts can use very narrow doct of fraudulent joinder

· is this to keep more cases out of fed cts and cut down on depth of j/d inquiry at outset?

· prevailing view: P is author of suit & motives for joinder won’t be investig – note that MLB and Reds weren’t dismissed, but were ignored for diversity analysis

· cts have also re-aligned parties by ct’s view of their “ult interest” before diversity analysis

Alienage Jurisd

· §1332(a) (2) citizen of state & citizen/subject of foreign; (3) combo of prev two (citizens of diff states, plus foreign); (4) foreign state as P and citizens
· 2 justif: (1) mitig bias agst foreigners; (2) to compel litig in state ct wd be affront to their sovereign nation (but suits btw 2 aliens not part of diversity)

· alien admitted for “perm domicile” is citizen of that state – can prevent diversity, but also creates some – since suits btw aliens don’t come w/in Art III grant, it may be unconstit in such cases
· for diversity, a person must be both a citizen of US and of one of 50 States – so Americans domiciled abroad can’t invoke diversity

· dual nationals: some cts use “dominant nationality” rule to avoid inquiry into potential for state ct bias

· alien corps aren’t mentioned in §1332(c), but some cts sugg they be consid citizens of place of incorp & of state of principal place of busin in US

· Traffic Stream: SC said alienage stat may look to foreign law to det what funct chars a foreign entity possesses, but it relies on US law for whether “citizen” or “subj” of foreign state

· cf Carden, where ct took a dim view of “funct” arg that entity w/same chars as corp under local law be treated as a corp under diversity stat

Amt in Controversy

·  “legal certainty” test – good faith claim controls; must exceed req amt – and none req for fed Q j/d

· rule 11 is a check on bad faith assertions – but if you do research & turn out to be wrong, no sanction – but ct has discretion to impose costs if P doesn’t attain amt in controv
· countercl (rule 13): no ct has counted amt sought by way of permissive countercl, but some cts do count it in compulsory countercl (see SC case Horton, w/unique factor that under Tex law dist ct reviews Comm’n award de novo)
· wd this encourage too many claims in fed ct? – Ds bring countercl, they have no ctrl over suit
· maj view is that attnys’ fees may be incl in amt in controv only where provided for by contr or stat
· some auth: for injunc relief, amt in controv is pecuniary result to either party which judg wd dir produce
· rule 8(a) req short & plain statem of grounds of j/d – don’t need to detail how you meet amt in controv

· rule 82: these rules shall not be construed to extend or limit the [subj matter] j/d of dist cts

· aggregation: 

· one P & one D, you can aggreg – but not true for mult Ps seeking sim but distinct relief, & not usu agst mult Ds – this is true for class actions also, (after Exxon) at least 1 P needs to meet amt
Diversity and Complex Litig
Multi-party, forum Trial J/d Act (§1369)
· req 75 deaths, min diversity; incl a mand “abstention” cl for times when “subst majority” of Ps are citizens of state in which primary Ds are citizens & claims will be gov by that state’s law

· uses State and “foreign state,” unlike §1332 which just mentions “State”

Class Action Fairness Act

· CAFA merely deals with subj matter j/d reqs – need to satisfy rule 23 reqs to be a class action first

· §1331(d): min of $5M aggregate, & min diversity; when fund conn to a single state as identif by criteria in state, dist ct is either auth [(d)(3)] or req [(d)(4)] to “decline j/d”

· here, unincorp assoc is citizen of principal place & incorp – but this isn’t changed for the rest of §1332
3.3. Federal Question Jurisdiction
· state cts still are involved in adj disputes w/fed law: (1) fed law often used as a def to claim based on state law; (2) concurrent j/d of state cts, unless stat to contrary giving fed cts excl j/d (ie, §1338 patent)

· advs: (1) share load & limit growth of fed bench; (2) local cts may be more conven; (3) promotes commitment to nat’l law & fosters a unitary legal culture

Mottley: §1331: fed claim must arise on the face of the complaint
· fed antic def predicted by P not suff for §1331: P’s orig c/a must arise under fed law

· Osborn: for Art. III a case arises under fed law whenever a fed Q “forms an ingredient of orig cause”

· why diff? - §1331 wdn’t be nec if same as Art III – but then why doesn’t its lang differ from Art III?

· cf. Strawbridge’s interp of §1332 as max diversity, Art III as min diversity

· any justif for diff btw dist ct’s orig j/d (1331) and SC’s appellate j/d (Art III)? – preced strength of state cts’ interp of state law, don’t want flood of cases in fed ct based mainly on state issues
· Mottley didn’t adopt “well-pleaded compl” test, but it is consistent w/testing j/d on face of compl w/o req D to answer – theor, Cong cd amend stat to allow D to remove case upon assertion of a fed def
· if you let P antic fed issue, it may not materialize; cd check D’s answer but that wd take longer
· fed issues det in state ct can still be rev by SC – but not true w/state cts & state issues det in fed cts
· a mere alleg of capacity that turned on fed law gen wdn’t confer arising under j/d for §1331, but a stat conferring the rt “to sue or be sued” can itself be construed as an express grant of fed j/d
· Gully: for claim to be “arising under” fed law, fed issue must be an essential elem of P’s c/a

Smith: remedy under fed law -> arising under; fed interest in fed loan program
· ct took up subj matter j/d Q sua sponte: where it appears from statem of P that rt to relief dep on constr or appl of fed law, & such claim ests upon reas grd, dist ct has j/d under stat 

· but it quotes Osborn, which dealt w/interp of Art III

· Holmes, diss: c/a arises wholly under Miss law – fed law must create at least a part of c/a by its own force, for the suit (not a Q in suit) must arise under fed law – test more useful for incl than excl
Merrell Dow: fed std not suff for ‘arising under’ if Cong wanted no fed private rt of action
· [incorp of fed std in state-law]: not “arising under” for §1331 when Cong has intended there not be fed priv action for viol of fed std (here, there’s a regul scheme instead of private enf)
· there’s a fed std, but not a fed remedy – Cong has no interest in state cts interp it to give priv rts of action 

· Brennan, diss: incorr interp of fed law implicates same concerns as in fed Q cases – maj: SC can still rev

· impact-based approach: erron state ct ruling in Smith wd’ve deterred local banks from investing in fed farm loan program; but here it wdn’t have had an impact on FDA’s regul stds

Grable: no fed priv rt of action, but strong Cong interest in fed forum & wdn’t distort div of labor
· [lack of fed c/a, insuff notice of seizure by IRS]: nat’l interest in fed forum for fed tax litig is suff subst to support fed Q j/d, and it wdn’t distort div of labor btw fed & state cts
· no j/d in Merrell Dow was a result of low fed interest b/c cong intent of no fed priv rt of action
· rare state quiet title action w/contested issues of fed law, so j/d here won’t increase load on fed cts – but other collat attacks on improper notice, as due process? – or Grable diff b/c sale based on fed tax delinq?

· Thomas, diss: need clearer std; I’d consider Holmes’ rule to limit §1331 j/d to where fed law creates c/a 

· Grable puts to rest view that both remedy & std need to be grounded in fed law

· quieting title based on improper fed service looks like an antic fed def (Mottley) but ct says there’s an issue of fed law appropriately on face of complaint

3.4. Specialized Problems
· implied rts of action: Bivens v. Six Unknown was first case to recog a priv damage remedy for a viol of constit rts (here, 4th Amd) – later cases refuse to imply a remedy in areas where Cong has legis 

· distinc btw “j/d” and “merits”: a fed ct needs “j/d” to det whether there’s a priv rt of action; if no such rt, it wd be dismissed on merits, as failure to state a claim (12b6), not for lack of j/d

· so in Merrell Dow, had P alleged a private c/a under FDCA, “arising under” j/d wd’ve existed

· this distinc may be sig for ct’s power to hear rel state claims (suppl j/d) plus precl
· decl relief arises under fed law only when “coercive” action it antic wd itself arise under fed law

· can Cong create fed forum to adj issues of state law w/o diversity? – “prot j/d” theory: where Cong has auth to promulgate RoD, that greater power incl lesser power to provide fed forum for applic of state law

· Lincoln Mills avoided issue by finding Art III subj mat j/d extends to fed common law – same is true for law of nations, which has always been a part of fed common law

3.5. Pendent and Ancillary (Supplemental) Jurisdiction: only for j/d-insuff claims/parties
· rule 18: P can assert all claims she has agst a D, whether or not they have any rel to ea other

· rule 13 (countercl): compuls if it’s related (must be asserted or is waived); if unrel, 13(b) permits but doesn’t req its assertion; 13(g) allows cross-claims agst non-adverse parties only if related to orig action

· 13(h) allows a party to join addit parties to a countercl or cross-claim

· rule 20: joinder of parties allowed only if same trans and share common Q of law or fact

· rule 14: any party defending a claim can “implead” 3rd party D who may be liab for indemnity

· rule 19(a) auth joinder of any party deemed nec for just adj

· rule 24 may allow person to inject herself into litig as an “intervenor” (as either a P or D)

· rule 23 allows P in some circum to “represent” sim sit claimants in class action

· rule 22 (as well as §1335) permits a P to join mult Ds to an “interpleader” where those Ds may have competing claims to same prop held by P
· but, just b/c a claim is auth by fed rules doesn’t mean ct has j/d over it – see rule 82
· suppl j/d can help solve lack of subj matter j/d – but still need to have pers j/d – so orig claim was based on specif act & suppl cl based on gen j/d, need to have basis for gen

Gibbs: Art III: “common nucleus” over state cl from j/d suff party – std for §1367
· [append j/d insuff TN claim to fed claim?]: yes, if both come from a “common nucleus of op fact” (redef case or controv for Art III) – there's an overlap btw the two

· if claims wd ord be tried as in one jud proceeding, & fed issues are subst, there’s power to hear the whole

· discretion: ct looks to jud econ, conven, fairness to litigants – needless decisions of state law shd be avoided as a matter of comity & letting parties have a surer-footed reading of applic law

· but conven is tough to det at outset, so ct retains discretion to dismiss, although as you keep case longer, it becomes tougher to dismiss b/c of jud economy
· if fed claims dismissed, do same w/state claims; if state issues subst predominate, they may be dismissed – also ind reasons, like jury confusion (lessen w/special verdict) wd justif sep claims

· in curr case, fed issues weren’t remote or minor – jury granted relief under §303 – trial judge consid fed claim proved as to liab, & overturned it only b/c of lack of proof of damages

· dist ct might’ve, in its discretion, dismissed state claim, but there was no error in not dismissing 

· it’s a little odd Gibbs focused on Art III case or controv, whereas Finley, etc look at narrower §1331

· why not just have both claims brought in state ct? – P has rt to bring fed Q claim in fed ct & one case wd be better for overall jud economy, plus ct has discretion to dismiss state cl

· also (1) claim precl oper as mand joinder of claims; (2) issue precl: under FF&C, fed ct has to honor state ct decisions & vice versa

Moore: logical rel test for claims & countercl
· [cotton quotes]: cd hear state countercl b/c dismissal of orig fed cl was on merits & countercl arose out of same “trans,” defined not accd to imm of connection, but upon their “logical rel”

· tough to disting dismissal on merits or b/c lacking j/d, but facts are set forth in serious attempt to justify claim that fed stat has been viol – not so obv insuff as to be w/o color of merit

· 2 classes of countercl under Equity Rule: arising out of trans of suit, which is compulsory (as here); and another which might be subj of ind suit, which is permissive, & must have fed j/d ind of orig claim
· unlike Gibbs, no talk of discretion – §1367(c) later adopts Gibbs-type discretion for all suppl j/d

· pendent j/d referred to P’s joinder of a rel state law claim w/claim based on a fed Q (ala Gibbs)

· ancillary j/d: fed ct’s willingness to hear j/d defective claim (whether claim, countercl, or 3rd party claim) b/c of its close rel to P’s anchor fed claim (whether based on fed Q or diversity)

· Moore equates ancillary j/d w/compuls countercl – but for latter, D is forced to assert it in forum at time of P’s choosing – & for ancill j/d, Q is whether there’s a suff conn to make it part of single constit case
Kroger: no suppl j/d over claims by P in diversity agst nondiverse party – wd viol Strawbridge
· [D impleads, P amends compl]: if j/d was upheld, P cd sue diverse Ds & wait for them to implead nondiv
· §1359 wdn’t solve prob b/c there’s nothing nec collusive about suing only diverse tortfeasors

· stat law (here §1332(a)) may limit j/d over nonfed claims (see Aldinger, Zahn) so “common nucleus of op fact” det doesn’t end inquiry

· ct: impleader is diff than ancillary j/d: (1) impleader is invoked by D not P; (2) impleader is “logically dep” on outcome of main action (triggers 3rd party’s liab)
· under 14(a), 3D can’t be impleaded merely b/c may be liab to P, must be liab to D 
· White, diss: conven, jud economy & fairness shd be consid – esp where citizenship wasn’t det until 3rd day of trial & no indic of collusion b/c if desired, P wd’ve named Owen orig as D (before det nondiver)
· Aldinger: even where Gibbs’ “common nucleus of op facts” is met, j/d-conferring (or “anchor”) stat might preclude suppl j/d over addit parties
· why didn’t ct base holding on Gibbs’ statem that if fed claims dismissed before trial, state claims shd be dismissed as well? – j/d in Gibbs based on fed Q – SC here “assumes w/o deciding” that “common nucleus” test also det boundaries of constit permiss j/d based on diversity
Finley: doesn’t allow pendent party j/d – spurs enactm of §1367
· [plane crash, P sues FAA under Tort Claims Act (§1346(b)), excl j/d]: SC: fed ct lacked j/d over state claims agst nonfed Ds – under §1346(b), not Art III
· ct limits pendent party j/d - pendent claim j/d (see Gibbs) wd be allowed, but not party (see Aldinger)
· Gibbs was a departure from prior practice, but Aldinger showed it wdn’t be extended into pend party j/d

· Cong took ct’s invit & enacted §1367: suppl j/d over any claim (incl joinder or interv of addit parties) rel to fed claim for arising under (1367a) or diversity (1367b) up to Art. III (codifies Gibbs test), won’t trump fed stat – and has some carve outs for diversity
· is Finley overruled by §1367? – yes, but its unique facts: §1367 won’t trump fed stat & Tort Claims Act (§1346(b)) says excl j/d, which may be diff than orig j/d

· Finley was compelling b/c main cl was excl j/d – unlike Kroger, P didn’t “choose” fed ct over state ct
Background of Allapattah:

· §1367(a) adopts Art III test for suppl j/d, interp by Gibbs: “common nucleus of op facts”

· §1367(b) reflects Congress’ intent to prevent Ps – but not Ds or 3rd parties – from circumv diversity reqs

· but, although it says in diversity no suppl j/d over claims by Ps against persons made parties under rule 14, 19, 20, or 24, for claims by persons to be joined as Ps, it leaves out rule 14 (3rd party) and 20 (permissive joinder)

· so 2 Ps cd join together under rule 20, even if 2nd P lacks an ind basis of j/d

· Zahn: ea class member must sat j/d amt in diversity class action, even where named Ps meet amt in controv – but no excl in §1367(b) for suppl j/d over rule 23 class members who lack j/d amt

Exxon v. Allapattah (class actions – rule 23); Ortega (permiss joinder – rule 20)
(upheld suppl j/d under §1367 over Ps who didn’t meet amt in controv – uses claim-by-claim analysis)
· Kennedy: clear lang of §1367 auth suppl j/d where other elems of j/d are present & at least one named P satisfies amt in controv – §1367 overturned Finley, but maj says it did more:overruled Clark & Zahn
· before §1367: (1) absent complete diversity, dist ct lacked orig j/d over all claims (Strawbridge); (2) orig j/d over at least one claim -> suppl j/d over all other claims btw same parties arising out of same Art III case or controv (see Gibbs); (3) even w/orig j/d, suppl j/d over addit claims w/other parties wasn’t auth by stat (see Clark, Zahn, Finley)

· Clark (back when fed Q cases had amts in controv, said all Ps need to sat j/d amt); Zahn (same for diversity j/d and amts in controv)

· adopts claim-by-claim analysis – once ct has orig j/d over one claim in complaint, it has orig j/d over a “civil action” w/in §1367(a)

· contam th – incl of claim/party outside orig j/d contam every other claim – makes sense for complete diversity req (as its defin), but not amt in controv (b/c amt’s purpose of imp to merit fed ct attn isn’t lessened by claims that don’t meet amt)

· why suppl j/d over a proper party under rule 20, but not a person needed for just adj under rule 19?

· drafting gap? wanted to make sure ruse of delib omitting nec nondiverse P (though contam th, if applic, wd mean this wd fail); also a puzzle for alt view of §1367, b/c no need for rule 19 excep
· legis history is often ambig, not subj to reqs of Art I where unelected people attempt strategic manipul
· CAFA: in special circum, it abrogates Zahn’s rule agst aggreg– but has no impact on our interp of §1367

· Stevens, diss: as judges we’re more rather than less constrained when we use reliable legis history

· Ginsburg, diss: §1367(a) addresses civil actions of which dist cts have orig j/d: so a complaint must meet orig j/d and if it doesn’t, no suppl j/d

· this reading is consistent w/pendent & ancillary j/d (neither of which allowed P to circumvent dual reqs of §1332) and wd synch w/removal stat §1441

· what is use of §1367(b) under this reading of §1367(a)? – allows parties other than P to assert reactive claims once entertained under heading of ancillary j/d

· CAFA’s enlargem of diversity (req only min diversity) done “clearly & conspic” by amd §1332

· how does maj avoid overruling complete diversity rule of Strawbridge given claim-by-claim analysis? 
· uses contam th; also relies on removal stat §1441 and College of Surgeons, where state law claims didn’t bar removal b/c fed claims made actions ‘civil actions’ w/in orig j/d – but that was btw same, not addit, parties

· Ginsburg: not clear why ct drives wedge btw two parts of §1332 – cure for improper joinder in both cases is same: dismiss nonqualif party

· why does Ginsburg say that a rule 20 P w/less than req amt in controv doesn’t come w/in suppl j/d of §1367? – b/c claims of addit parties wdn’t come into play anyway (not having satisfied §1367(a)), so there wd be no reason to put it in §1367(b)

· but wdn’t it then be unnec to make ref to rule 19? – Cong may’ve sought to underscore that rule 19 and 24 Ps shd be treated alike

· 1367(c) says suppl j/d is discretionary, and lists situations in which a fed court really shd decline subj matter j/d: (1) novel/complex issue of state law; (2) suppl claim subst predom over claim w/orig j/d; (3) all claims w/orig j/d have been dismissed; or (4) exceptional circum 
· if judge wants to follow what Congress meant to do, can it just use discretion under §1367(c)?

· must fit into one of 4 categs – if try to fit in under “exceptional circum” part, might be an abuse of discretion since it wd undermine text of stat

3.6. Removal Jurisdiction (§1441)

· SC has strictly interp qualifier in §1441(a) “except as o/w expressly provided by act of Cong” to req express stat bar – must check other stats – such as §1445 (nonremovable)

· rt of removal is given only to D; SC didn’t allow D to a countercl (ie, orig P) to remove in Shamrock Oil
· there’s an exception to compuls countercl when it’s subj of another pending cl
· in diversity, removable iff none of the Ds are from forum – might have resort to fraudul joinder of Rose
· broader removal for special cases w/need for fed forum, ie, §1442 (fed officer) and §1443 (civil rts)

· for removal, most fed cts won’t use a countercl to det amt in controv, even when compuls – but see unique sit in Horton
· Mottley: fed defenses don’t confer §1331 “arising under” j/d; (but v. lim excep where Cong expresses powerful interest in preempting state law)

· in Allapattah, Kennedy used College of Surgeons to support claim-by-claim analysis of orig j/d, but §1441(a) req dist ct to have “orig j/d” over “civil action,” & no text basis to remove on single fed cl
· cf. §1441(c) where “sep & ind” claim arising under fed law is basis for removal of entire case
· conundrum of §1441(c): 

· applies only for fed Q cases, so joining unrel state cl to o/w removable fed Q case won’t block removal – but P can do so in diversity by adding a nondiv D (only recourse “fraudul joinder”)

· 1441(c) only applies for “sep & ind” claims – opp of suppl j/d, only remove if unrel – purpose is so that Ps can’t just join a unrel state claim to keep case from being removed

· §1441(d): foreign state D can remove; case will then be tried without jury

· §1446: removal shall be filed w/in 30d of receipt of initial pleading

· §1453 – removal of class actions – if cd’ve been brought under CAFA, can remove – consent of all Ds not req, 1yr time limit doesn’t apply

· rel btw removal and suppl j/d: if Gibbs had been brought in state ct (fed cl & state cl – common nucleus) it cd remove whole thing b/c there wd’ve been orig j/d plus suppl j/d – but what about Kennedy in Allapattah who said “orig j/d” doesn’t incl suppl j/d, which seems wrong
· an order remanding a case is gen not reviewable on appeal, except for case removed under §1443, or (using writ of mandamus) when remand was entered on grounds not auth by stat

· removal is waivable: see Rose where diff btw filing a responsive pleading raising a def was diff than seeking aff relief or taking aff action resulting in adj on merits

3.7. Challenges to Subject Matter Jurisdiction

· subj mat j/d (12b6) can be raised anytime, sua sponte, & even on appeal – b/c it’s an imp instit concern

· but can it be collat attacked? – it depends on what happened in the first case – see Res §12

· cf. pers j/d, which can’t be raised a second time

· Res §12, seeking to balance finality agst instit interests in partic case, allows collat attack of a ct’s subj matter j/d only when (1) manifest abuse of discretion; or (2) judg wd subst infringe auth of another ct, agency or govnt; or (3) was rendered by ct unfit to make an informed det of its own j/d

· Steel Co: SC said dist ct erred in dismissing action on merits w/o first det P had standing (elem of subj mat j/d) – gen rule: first det subj mat, then pers j/d
· but in Ruhrgas, SC dismissed for lack of pers j/d w/o first resolving complex matter of subj mat j/d – to answer that fraudul joinder Q, ct wd’ve had to look into merits: whether nondiverse P had c/a under Norwegian law – ct found it easier to dismiss on lack of pers j/d over German D

· implications: if SC had found there was no subj mat j/d, then P cd’ve tried to bring it in that state ct, unlike here where SC made pers j/d decision, which is accorded preclusive effect

· wdn’t Ruhrgas problem be largely elim if SC had declined to endorse fraudul joinder doct, so cts don’t have to consider merits of case to est subj mat j/d?

Topic 4: The Applied Law in Federal Courts

· Rules of Decision Act §1652: state law shall be regarded as applic rule of decision “except where Constit, treaties, or Acts of Congress o/w req or provide”
4.1. State Law in the Federal Courts

· Swift v. Tyson: interp “laws of several states” as state cts’ views of “local” matters such as stats and state cts’ interp of them, but not “gen” matters (such as commerc law), where fed cts were free to develop law

Erie: fed cts in diversity must apply jud-announced state subst law
· [RR, trespasser]: Brandeis: under RoD act, fed cts in diversity must apply jud-announced state subst law, incl stat & constit – overrules Swift – there’s no fed gen common law
· 1. prev unexamined draft shows unwritten law shd be applied (but other interp is equally likely) 

· 2. benefs expected didn’t accrue – in attempting uniform fed law, stifled unif in law of a state

· 3. prev 2 not suff to overrule Swift (b/c implicit Cong ratif?) – unconstit interp – but what sec?

· federalism (10th Amd) in appl Swift, cts invaded rts reserved by Constit to states

· sep of powers – Swift wd have cts create subst law w/o Cong auth
· Reed, conc: no one doubts fed power over proced; Art III + Nec & Prop may fully auth such legis

· implies any law by Cong dir fed judges on how to do job is auth by Cong power over fed proced

· unfairness: 

· (eq btw Ps & Ds) of affording nonres P suing a res D a unilat choice of rules – b/c no removal

· (eq btw diverse & nondiverse litigs) unfairness of subj resid D to body of law diff from neighbor
· Taxicab [dissolve, reincorp]: SC: excl dealing contrs a “gen” matter, so KY need not be followed – Holmes & Brandeis, diss: “unconstit assump of powers by fed cts”
· Erie chose vertical unif btw state & fed cts of a state, instead of horiz unif among all fed cts

· increased ability of Ps to forum shop horiz btw diff states, b/c states began to apply diff choice of law rules – Klaxon: fed cts under Erie are bound by forum state’s choice of law as well
4.2. Ascertaining State Law

Salve Regina: de novo review is req for dist ct’s det of appl state law
· 3 levels of review: de novo; clearly erroneous (52a – factual rev of judge’s finding); abuse of discretion

· de novo rev of law best serves doct coher & jud econ – dist & appell cts are struct suited for diff things
· appell defer is inconsist w/Erie: wdn’t discourage forum shopping & wdn’t avoid ineq admin of laws – invites divergent developm of state law w/in dist cts of a state
· dissent: a judge attempting to predict needs to use his experience & perceptions of jud behavior

· predict a Q of “fact”? – no, doesn’t fit w/reasons for diff rev for facts/law – no better vantage pt
· abstention doct (mostly for fed Q) exist, but ct can’t abstain simply b/c case has unsettled Q of state law

4.3. More Amplification of the Erie Doctrine

Guaranty Trust: outcome-det test
· [SoL, laches]: rej subst-proced labels, used outcome det, for vert unif & elim forum shop

· door closing vs. opening – diff btw when fed ct is asked to hear claim that can’t be heard in state ct, and when fed ct is asked not to adj a case that cd be heard in state ct? – see Woods
· subst-proced distinc dep on context – ie, SoL in interstate conflicts found proced in Sun Oil even though Guaranty Trust found it subst for Erie purposes
· ct wants to preserve rt of fed cts in equity to provide diff “remedies,” but to respect state subst rts, “outcome” of fed litig shdn’t vary – yet how is remedy diff from outcome?

· trilogy after Guaranty Trust, where ct took an expansive view of what’s a “subst” rule binding on fed cts:

· Woods: diversity action cdn’t be brought in fed ct if recovery barred in state cts (corp cd only bring a claim in state ct if it also apptd agent to recv proc in state)
· Cohen: NJ stat [must post bond] cdn’t be ignored as “mere proced device” b/c it created new liab purposefully imposed on P for policy reasons – state cts can impose addit reqs beyond Fed Rules

· Ragan: since c/a is created by local law, SoL det by local law (here when D is served) – even though fed rule said action commenced on filing – tried to integrate state policies & fed rules
· narrow reading: fed rule wasn’t dir on pt b/c commencem date deemed to apply only to fed proced things, such as file motion 20d after commencem, etc – not SoL for a stat 

Byrd: balances diff in outcome w/fed policy – low state interest, certainty diff result wd occur
· [“empl,” judge, jury]: conflict, fed practice applied; state policy isn’t part of rts & obligs of state stat, there’s strong counterv fed policy (judge-jury rel), & little predictability it wd change outcome

· judge-jury decision wasn’t bound up in rts & oblig of parties but was an admin practice w/no strong state interest to support it, just a habit of S.Car. state cts

· counterv consid: 7th Amd as evid of a strong fed policy agst allowing state rules to disrupt judge-jury rel in fed cts (essential char or fn of a fed ct)

· for outcome-det test, look to degree of certainty - no ability to predict diff btw judge-jury det of “employee,” unlike certainty in York
· dissent: judge-jury det does make a diff in this case (b/c of Ct of Appeals’ 50b overturning of jury verdict – but did jury decide “empl” Q?), outcome-det test means judge shd make det
4.4. Erie and the Federal Rules of Civil Procedure

· Rules Enabling Act §2072: rule-making power deleg is lim to “rules of practice, proced & evid” (checklist type) & no rule may “abridge, enlarge or modify any substantive rt” (enclave type)

· Cong has opp to veto any rule before it goes into effect 

· supersession clause: all laws in conflict are of no further force or effect – a “later in time” rule

· SC has never deemed a fed rule of proced in viol of Act – (ie, by abridge, enlarge or modify subst rt – under §2072(b)) – even upheld rule 35 mental exam of party in Sibbach
Hanna: fed rule in dir conflict applies unless invalid under Enabling Act
· [4(e)(2) service vs Mass law req delivery by hand]: dir conflict
· 3-part test to det appl of a partic fed practice:

· does a fed rule actually govern the practice?

· if so, is there a conflict, or is fed rule narrower allowing superimpos of state reqs w/o interf w/rule (this is Ragan and Cohen)

· if direct conflict, fed rule will apply unless invalid exerc of power under Enabling Act or Constit 

· test agst twin aims of Erie only when there’s no appl fed rule or both may be applied concurrently 
· Harlan, conc: state rule shd prevail if choice subst affects those primary decisions of human conduct that Constit leaves to state regul – when he finds a strong state regul interest, that trumps
· in recent cases, such as Ortiz, SC has narrowly construed fed rules to avoid potential Enabling Act probs

· in Semtek, 41b provides SoL dismissal is “on merits,” but ct said it doesn’t control precl effect normally given dismissals on merits – wd be peculiar to find such rule in internal proceds of a ct

· when is a fed stat or rule “broad enough” to displace contrary state law?

· see Ragan and Walker, which held rule 3’s commencem of action upon filing wasn’t broad enough to displace state tolling of SoL rule

· Burlington – purposes underlying fed rule (discretion to award costs for friv appeals) are suff coexten w/asserted purposes of Ala. stat (10% damages mandated in friv appeal) to be a conflict
· Harlan wd probably say fed rule wdn’t really intrude on state policy b/c they have same purpose

4.5. Erie and Federal "Procedural" Statutes

Stewart: if conflict, applies unless invalid exerc; if not, test agst twin aims
· [forum-sel, transfer]: §1404(a) covers – “interest of justice” in 1404a incl consid of forum-sel clauses
· Silberman agrees w/Scalia that this is an incorr decision – tough to see conflict w/forum-sel clause
· Scalia, diss: §1404(a) is not broad enough to cover issue, so it’s nec to test agst twin aims of Erie
· §1404(a) “for conven of parties” looks to present & future, unlike the maj’s weighing of forum-sel cl, which under The Bremen req exam of barg power, overreaching, etc at time of form

· generality of §1404(a)’s lang is insuff to preempt state contr law

· how to tell if there’s a conflict? – if state policy was to prot little guy from unconsc contrs (not just to clear docket), & fed policy can only be housekeeping, then you cd superimpose forum-sel clause

4.6. The Supreme Court’s Latest Word

Gasperini: Harlan-like balance btw state policy & fed – narrows effect of the conflict
· Ginsburg incorp state policy (tort reform) by having trial judge apply state “deviates mat” std, while app judge use fed std b/c of infl of 7th Amd’s re-exam cl – like Harlan, trying to accomodate state policy

· Ginsburg: rule 59 isn’t on point b/c it doesn’t mention std of review (but neither does 7th Amd)

· Scalia: although app judge-trial judge rel isn’t disrupted, rel btw trial judge & jury is

· 7th Amd allows appell review of denial of motion to set aside jury verdict as excessive

· Stevens, diss: agrees w/maj, but he’d apply state de novo rev at both levels – 7th Amd is about rev of factual error, this is a review of law – what’s imp is that control of jury verdicts is done thru state law

· Scalia, diss: he’d apply fed std of “abuse of discretion” b/c o/w viol 7th Amd – std to be applied is rule 59, which is “suff broad” to cause “dir collision” – rule 59 provides more of an ans than 1404 in Stewart
· cf his strong view in Stewart in applying state law, which is outweighed here by jury sanctity

· diff btw state & fed appell stds will increase forum shopping as Ps escape de novo rev

4.7. Substantive Federal Common Law
· in certain areas w/an enum fed power (unlike “gen” fed CL), & Cong hasn’t addressed every issue, shd cts fill in? – diff from Erie where Cong acts under Art III, unlike in fed CL where it’s (1) done thru Art I regul power; (2) rule of fed CL applies to both fed & state cts (unlike fed proced; can create fed Q)
· fed CL doesn’t dep on diversity & gen no incentive to forum shop – but does raise federalism concerns & may infringe regul auth – but Cong can overrule it, unlike gen fed common law pre-Erie, where cts made rules in areas beyond Cong legis auth

Boyle [military contr def]: uniquely fed interest & sig conflict
· Scalia: 2 “uniquely fed interests” close but not on pt: obligs to & rts of US under its contrs and regul of civil liab of fed officials for actions in course of duty – but this case is just a suit btw 2 private parties

· in addition to fed interest, a “sig conflict” btw fed interest & state law is needed
· Brennan, diss: ct has legislated a sweeping new rule, agst Erie, which was rooted in federalism
· Cong declined to enact such stat; not clear we must step in lest state law does “major damage”

· what about interests of US in benefs to tort liab, govnt interest in safety of goods, etc?

Topic 5: Prior Adjudications: Claim and Issue Preclusion

5.1. Overview

· claim precl: prohib any claim that was or shd’ve been asserted in prior suit; gen req same parties
· issue precl: estops parties from relitig issues actually litig in prior suit & were nec to prior judgm

· may be asserted on behalf of a litig who didn’t partic in init suit, but never agst non-party (Neff)
· why precl? – litig is expensive, prot from vex litig, stability (don’t undermine other cts) so parties can rely on decisions, jud economy, parties can appeal
· finality is v. imp after decision: few bases on which to attack after appeals process – can raise pers j/d if you defaulted in F1 (see Pennoyer) and can raise subj mat j/d even if litig

· rule 60b – go to ct that decided your case (an ind attack) & request relief for mistake, neglect, etc

5.2. Claim Preclusion: (Merger and Bar)

· where P loses, judgm acts as a “bar” to 2nd try – where P wins but wants 2nd or greater remedy, all subseq attempts to recover for essentially same claim “merge” w/init judgm

· fed rules don’t provide for compuls joinder of claims, but w/(a strict) doct of precl it wd be unnec

· discussion about reasons/purposes are what’s imp – just saying “c/a” is wholly unhelpful

Rush: merger – same act, evid: P must join prop & pers inj claims of single tort

· args for 2nd action: judgm wdn’t be undermined by allowing 2nd action; j/d reach or diff legal th might make sep actions adv; P as master of claim; extent of phys inj unclear before SoL for prop inj runs

· args for merger (encourage joinder): deals w/same event, set of facts so more eff for sys; avoids vex litig
Herendeen [pension benefs]: no bar – diff evid, but likely seen as 1 trans for Res
· whereas Herendeen used 3-part test (impair rts of 1st judgm, same evid, facts suff) to det “claim,” Res §24 defines it wrt any part of “trans”  or “series of trans” out of which action arose

· “trans” to be det pragmatically: conven trial unit, parties’ expectat (circular again), busin usage

· any diff btw tests of T&O for suppl j/d (Gibbs common nucleus) & precl? – in suppl j/d there’s less consid of counterv fairness b/c P just has to bring claims in diff suit, whereas in precl, P’s forced to bring claims at this time & forum, or lose rt to bring them

· so T&O is more constrained in precl than for suppl j/d – terms are shorthand for purposes they further – want to let P bring rel suits, but don’t want to preclude too swiftly

· Seaboard Coast Line: prior decl judgm that A wasn’t oblig to indemnif B for a fire barred a later suit for indemnif based on diff contr – c/a doesn’t consist of facts, but of unlawful viol of a rt which they show

Moitie: final judgm not altered by incorrectness
· ct: no exception to precl for an unappealed judgm where other Ps in sim actions prevailed on appeal

· res judicata conseq aren’t altered when judgm was wrong or rested on legal principal subseq overruled

· o/w wd create uncertainty, confusion & undermine concl char of judgms – P shd’ve appealed

· Brennan: ct shd’ve gone further & precl litig as to every matter of recovery that might’ve been brought
· discretionary denial of suppl j/d under 1367(c) – cdn’t have been brought in F1, no claim precl – but if state claims weren’t asserted, don’t know if ct wd’ve taken them – Brennan says try, precl o/w 

· Harrington: P lost Title VII suit, pending in appeals; SC changes interp of §1983 law so now P has cl of relief, but 6C said it was barred by earlier suit – in 1st action, shd P have challenged SC interp up to SC?
· how is this eff for jud sys? – since 1st suit was still pending, app ct shd’ve remand to dist ct, which might allow amendm of pleadings (15a) in light of new SC ruling
· subseq aggrav of damages usu doesn’t create exception – nor does D have recourse if P’s cond improves

· discovery rule (SoL begins to run when 1st manif of inj is discov) problematic w/latent injs

· still precl even if newly discovered evid – but 60b may provide relief in such sit
· precl is not trans-subst – it doesn’t work the same for civil rts cases, family law, etc

· ie, you can’t apply Rush rule w/o looking to conseq – cf “sense of the scheme” Res §26 – claim for divorce shdn’t be precl by earlier victory for separ based on same matrim offense

5.3. Defense Preclusion
Mitchell [7C]: succ def precludes 2nd action by D; cf Res: precl only if compuls countercl or nullify/impair
· ct: besides countercl, D cd default & bring 2nd action; just can’t split, even w/no compuls countercl rule
· but need to check j/d: Res rule allows you to split, unless there’s a compuls countercl rule (or succ pros wd nullify init judgm), in which case even if you default you can be precl

· Res’ rationale: shdn’t req D to assert claim in forum or suit chosen by P (unless compuls or nullify)
· ord, order in which suits are filed doesn’t matter for res judicata (unless later ct issues stay or party files lis pendens), rather first ct to reach final judgm will have res judicata effect in other proceedings

5.4. Adjudication Without Prejudice
Costello [didn’t file affidavit]: dismissal for failure to sat precond fits in 41b’s lack of j/d exception
· dismissals which act as bars gen involve sits where D had to prepare to meet merits – here, D never had to do that – but 12b6, which oper as w/prejud? – that’s diff b/c of liberal amendm, easy std to meet
· Dozier: case dismissed “w/o prejud” for lack of j/d amt; refiled w/suff amt; ct: barred in fed (but not state) ct – why? P “changed his sworn recitation of past facts” – ct shd’ve used issue precl rationale 
· dissent found policies same as in Costello, neither req D to prepare a def on merits
Semtek [SoL]: precl effect of fed diversity judgm det by fed CL, incorp state law of F1

· tensions btw letting fed judgms be controlled by state law & Erie probs about not wanting diff law based on citizenship – so they incorp rendering state’s law, unless its precl law is agst strong fed interest

· dismissal w/prejud under 41b merely bars refiling of claims in same fed ct it was dismissed from

· 2 args: 41b doesn’t create a compreh set of precl rules; recog ct (F2) not rendering ct (F1) must decide precl effect a judgm will recv – dist cts have no power to det future effect of own judgms

· Erie issue: rule 41b doesn’t set forth ind std b/c if it tried to it might viol §2072b “subst rts” enclave
· inter-j/d issue: 2nd claim filed in state ct – neither FF&C clause nor §1738 mentions fed judgms

· F2 always has to ask how rendering forum (F1) wd treat its own judgm, but F2 still must decide itself

· but if effect of 41b is confined to rendering ct, why are exceptions (for lack of j/d, improp venue, failure to join rule 19 party) needed? wdn’t they be barred by issue precl in that ct anyway?

· by looking to what state in rendering forum wd do, what happens in sit where F2 is free to depart from F1’s precl law as a matter of FF&C (ie, dismissals on SoL grds, rel to Sun Oil choice of law)?
5.5. Issue Preclusion
· context shift – whereas claim precl dealt w/same context, c/a (by defin), issue precl deals w/whether an issue litig in one context shd be applied in a diff context
· prereqs: (1) same issue; (2) actually litig; (3) necessarily decided – must be nec to achieve result of case

· why? – concern about reliability: that issue was imp & litig vigor w/o creating over-incentive

· designed to reduce litig, conserve res of ct, not fair to let a party litig an issue already decided agst it

Little v. Blue Goose Motor Co.: scope of issue: factual identity, legal stds, burden of proof
· P won damage to bus, D precl from 2nd suit for pers inj b/c contrib neg was det
· Res §27: where judgm of trial ct is based on def of 2 issues, either of which wd ind support result, judgm isn’t concl wrt either issue – such det in alt may not have been rigorously consid

· judgm for D in 1st action b/c both were neg – here D cdn’t appeal neg (it won) so it shdn’t be precl
Kossover: odd NY rule where doc’s default judgm for fees precl malp – cf. Res: actually litig
· reasons agst NY rule: (1) wasn’t nec to prove no med malp for doc to recover fee; (2) injustice of forcing patient to countercl in ct w/monetary limits; (3) docs freq bring such suits to defend agst med malp

· not jud eff: Ds wd litig every petty claim at slightest fear buried claim wd be precl

Kaufman v. Eli Lilly: off non-mut CE: foresee, reliability are imp – adeq opp, incentive, inconsis verdict
· ct allows CE as to all special verdict interrogs agst a diff P except prox cause & concert of action th

· prox cause is unique to ea D and precl doesn’t attach – cd be heredity that caused P’s inj

· ct doesn’t want to be constrained in develop law in area of concert of action – see Res
· Res §29: inconsis verdict excep (prevents Ps from sel prior judgms, increases reliability); adeq opp to litigate (trial-type adj safeguards may be nec); adeq incentive (amt + foresee)

· criteria not really helpful in F1 b/c it’s tough to predict foresee, adeq opp for full & fair adj, etc
5.6. Who Is Bound by a Judgment: Doctrines of Privity and Mutuality
· mut doesn’t recog diff btw party who never litig issue (unavail b/c due proc) & one who fully litig & lost

· exceptions to gen rule of not litig, not bound: (1) class actions; (2) “vouch in” – gives notice to 3rd person that D want it to come in, which will bind 3rd person to any det that D was liab to P

· cons to non-mut: more opp for foresee concerns b/c of more context changes; jury verdict might be infl by sympath P; encourages D to over-litig; shd we care more if it’s used agst a D (who had no ctrl); everything turns on one case; shd 12 people decide issue for entire nation (but cf class action)
· pros: already had day in ct; indemnif circle; jud econ cd be served since not serial suits by losing party, encouraging joinder (but off cd create more litig, as Ps take adv of victory)

Gen. Foods: vic rep: member of assoc who contrib to suit is in privity w/assoc
· ct: members bound b/c assoc brought action on their behalf, they contrib & didn’t opt out, but SeaPak not a member & not suff facts to say it “expressly or impliedly” auth Rich to represent it – Q for jury

· if non-party controlled party, it’s bound too, but not reverse (b/c non-party wdn’t get to det evid, appeal) 

· appearing in diff capacities may allow 2 actions – ie, one as ind rep own interests and 2nd as fiduciary for all contrib to pension fund – but narrow: see Bernhard, as adminx, P rep same persons & interests 
Bernhard: defensive non-mut CE – provides eff gains by encouraging joinder, unlike off
· Cal ct allows D to assert another party’s victory agst P as a defense – as long as issue is identical, final judgm on merits, & same party – SC followed this as a matter of fed law in Blonder-Tongue
· def non-mut CE encourages joinder of all pot Ds, b/c if P loses agst first the claims agst others are precl

Parklane: offensive non-mut CE – not as widely avail as defensive, but rests in discretion of trial ct
· less eff: discourages joinder, encourages new litig by Ps, other issues have to be det in subseq cases

· unfair when: (1) cd’ve joined orig action easily but didn’t; (2) didn’t fully & actively litig issue; (3) party didn’t foresee 2nd action; (4) inconsistent w/prior judgms; (5) diff proced opps, burdens of proof
· interesting issue was whether appl of non-mut CE here wd viol 7th Amd; common law allowed CE only where there was mut, but Beacon Theatres based on idea equit det cd have CE effect in subseq action
· Rehnquist, diss: there was going to be a jury empaneled for other Qs anyway, so wd’ve been just as easy to let jury hear it instead of litig over issue precl

5.7. Interjurisdictional Preclusion
· diffs btw Art III F&C and §1738: stat says judgm must recv “same” respect it recvd in issuing state, and stat imposes the duty on “every ct w/in US,” while Constit speaks only to “ea state”

Allen v. McCurry: exception to §1738 FF&C won’t be implied w/o clear Cong intention
· even given aim of §1983, ct finds state det of a crim defense still has precl effect in fed civil suit, b/c §1983 isn’t an exception to §1738, nor was there lack of full & fair opp

· ct wants explicit exception, but drafters didn’t think about precl issue b/c mut was still alive at time of §1983 enactm – maj: Cong was adding to j/d of fed cts, not subtracting from state cts

· Blackmun, diss: D didn’t vol choose ct; raising a 4th Amd def wasn’t done “freely & w/o reserv”

· no jury trial on suppress issue, det by judge; may be recvd diff in crim ct w/circum of shooting

· McCurry is issue precl b/c P cdn’t have asserted his claim for civil relief in same suit as crim pros

· also, claim precl req same parties & ct said police officers differ from State
· Migra: claim precl: §1983 claim in fed ct was merged w/earlier state suit – she cd’ve used suppl j/d
· cts give serious attn to struct & leg history of stats to det if they contemplate precl exceptions to §1738
Marrese: look to rendering state’s precl law, even on excl-fed claims, unless its appl wd infringe fed interest
· if state precl law incl req of Res §26(1)(c) [excep to claim precl b/c of limits to subj mat j/d of ct], a state judgm won’t have claim precl effect on an excl-fed claim
· but fed ct under §1738 shd first consider whether appl of state rule wd bar partic fed claim
· Burger, diss: finds j/d compet req satisf by state antitrust, and wd preclude P from bringing fed antitrust

· Burbank: §1738 shd have no bearing on excl fed j/d cases like Marrese
· admin hearing isn’t a jud rev, so §1738 doesn’t apply – but precl effect will apply if “jud” proced used
· issue precl in context of excl j/d (antitrust): if state (F1) just found P didn’t do acts, precl might apply (no special expertise needed in antitrust context); if state said P wasn’t acting as monopoly, precl wdn’t 

· Lyons: 2C gave no issue precl to earlier state ct det that Ds weren’t engaged in an illegal conspiracy

· Matsushita v. Epstein: state class action settlem was entitled (under §1738 and Marrese) to same effect that it wd have in cts of rendering state – even though settlem released fed claims w/in excl j/d of fed ct
· Ginsburg, conc: 9C free to consider due proc issue of whether state ct fully & fairly litig adeq of class rep in det binding effect on absent class members
· Epstein III (9C r’hg): due proc req absent class members be prot by approp proceds in rendering ct; it doesn’t req collat attack of those det & rev
· interstate precl: both wording and purpose of §1738 indicate that to some extent it is the precl law chosen by the rendering state that controls in the 2nd state

· ie, in Playtex, Del SC refused to apply nonmut CE since law of rendering state had mut req

· but enforcing state is not nec oblig to enf judgm in same manner as wd issuing state

· ie, in Baker, MO ct heard testim from witness enjoined by Mich ct from testif agst GM

5.8. Litigating Against the Government
· unrestrained issue precl agst govnt wd force it to vig contest & appeal ea suit; it wd prevent percolation of imp issues of law among circuits & might create unnec restraint on ability of govnt to change law

· Mendoza: SC barred use of (offensive) nonmut issue precl agst US
· one cd raise these same concerns wrt private parties, esp large corps who affect many people

· modern cases & Res §28(2) now recog precl for issues of law, except when claims are subst unrel or a new det is warranted b/c of interv change or to avoid ineq admin of laws

Topic 6: Joinder and Multiparty Litigation
Compuls Countercl
· avowed purpose of 17a “real party in interest” test is to prevent relitig of same claim by a diff party, although w/doct of privity, it’s unnec for this purpose (plus §1332 prevents manip by estate reps)
· ct has discretion to sever claims under rule 21 or order sep trials under rule 20b and 42b

· glitch in rule? – 13a excepts claims subj of another pending action & where ct doesn’t have in personam over D – but such claims don’t fit into (permiss) 13b’s strict lang of “not arising out of T or O”

· rule 13f allows pleader to assert a countercl as an amendm w/leave of ct; if judgm has already been reached, only option is hope for rule 60(b) relief for mistake, etc
· NY choose not to adopt compuls countercl rule – Ds shd have same tactical freedom as Ps in asserting their claims, and other incentives to assert countercl: cost of 2nd action, pressure of issue precl

Grumman: ct finds part of suit is a compuls countercl (13a) in another fed ct, so it dismisses that part
· in addit to same T or O, ct’s have applied Moore’s “logical rel” test to det if 2 actions are suff identical
· same std for suppl j/d & precl? – precl is narrower b/c allowing party to choose place, time for litig of claims cuts diff ways, have diff purposes
· whether facts aren’t precisely identical or countercl has addit allegs doesn’t matter – but sig overlap nec
· G said 13f amd countercl in Mass wd be jud ineff b/c case in F1 is already far along – but if this were followed, parties wd just wait it out & then assert countercl as new action – status of F1 is irrel to suff rel

· interj/d: rule 13 hasn’t been seen as triggering mand precl (wd that viol 2072b?), but more as stating a fed policy of waiver, which wd be enf at discretion of 2nd ct

· cross-claims: agst clear lang of 13g, a min reading (Danner) is that a cross-claim isn’t permitted unless party has been placed in a defensive posture (so not agst a co-P if it isn’t in refer to some countercl)

· might be worried 2 nondiverse Ps using it to bring a claim agst ea other in fed ct
· not compuls, but there might be issue precl if you don’t assert it – still need T or O to disrupt P’s trial 

Permiss Joinder of Parties

Guedry [7 Ps, sheriff’s reelec]: broad reading of permiss joinder 20a’s reqs: trans rel and common Q 
· ct says since 3 other Ps make claim for race discrim, Wilson satisf similar T or O and similar Qs of fact and law (although 20a says same T or O; Qs of law or fact common to all) – no sep (20, 21) or sever (42)

· fed Q case, and once one of Wilson’s claims met 20a’s 2 reqs, cd join other claims under rule 18
· Newman-Green: P won at trial and elected to drop a nondiverse D (dismissal w/prejud) on appeal to preserve verdict; but if Ds had won they cdn’t nec drop a D to preserve victory on appeal

· nonmut issue precl may (as a practical matter) undercut any benef of not joining 20a permiss parties 
· consolid std (42a) incl only “common Q of law or fact” – 2nd, but not 1st part of 20a joinder std

· may be able to consolid but not join – can appeal case, not what was consolid for trial

· why allow joinder if ct can sever under 42b? – cd be eff in superv pretrial proceedings before diff trials

Compuls Joinder of Parties: nec & indispens parties
· Shields: action by P to rescind settlem agreem cdn’t proceed w/one of 6 joint obligor Ds missing

· o/w mult actions on common instr, where diff parties argue those obligs are defined diff – but ct didn’t consider if P wd be left w/o remedy

· Keene: ct allowed action to recover rents to proceed where only one of the owners of a joint life estate was joined as P – b/c if P collects the rent, it must give cotenant its share anyway​
· often joint obligee prob can be min by shaping relief to prot outsider’s interests

Broussard: 19b indisp party: first 19a nec, then look at 19b factors
· ct: nondiverse co-P with 1/6th interest in land is a 19b indispens party b/c of alt state forum & jud eff
· 2-step analysis: (1) joined if feas, 19a?; (2) if not feas, is absent party indispens & dismiss action (19b)?
· factors: judgm in absence prejud; shaping of relief; judgm wd be adeq; adeq remedy if dismissed
· 4th factor has a little bit of forum non “reas” forum built into it

· in F1, you shd join these nec or indisp people – but if you can’t & they’re indispens, can’t proceed at all

· want to balance harshness of not allowing action (P may no be able to proceed elsewhere, lacking pers j/d over others) and practical impact on non-parties, double-recovery

· rule 19 is a v. lim class of parties: joint tortfs don’t even satisf threshold reqs of 19a nec party

· now-discarded “entire controv” doct – claim precl attaching to addit parties, even if not indisp
· Provident Tradesmen: SC found insured wasn’t 19b indispens to suit agst his ins policy, w/timing factor playing large role b/c judgm had already been litig – can be practically affected even if not legally bound
· impleader (3rd parties, rule 14): must be liab to D for all or part of P’s claim

· still need pers j/d over 3rd party (4k1B gives 100mi bulge); and subj mat j/d (Kroger & 1367b allow suppl j/d over 3P’s (but not P’s) claim agst nondiverse 3D)

· intervention as of rt, 24a (ct still has some discretion): 

· mirrors lang of 19a2 nec party, but cts have permitted larger class of intervenors than wd be 19a
· intervenor must have a legally prot interest & its interests aren’t adeq rep by existing parties

· permissive interv (24b): 

· doesn’t req interv to have dir pecun interest - mere desire to avoid adverse precedent may suffice

· partic can be severely constrained, can deny interv if it wd unduly delay or prejud adj

· Martin v. Wilks: party-init joinder is better than req 3d parties to interv – better to put burden on parties than unknown outsiders – but doesn’t this encourage wait & see approach of Parklane?

· interpleader (rule 22, stat is favored: §1335 (allows min diversity, nationwide service, $500 j/d amt))

· allows someone in poss of a partic piece of prop subj to inconsistent claims to join in one suit all pot claimants – owner just seeks finality, and can deposit prop w/ct & walk away if she wants

6.2. Class Actions
· if suit is weak, CAs are a really bad idea – reform: prelim exam of merits, like a prob cause hearing

· balance btw preserving auton for ind litigants while achieving benefs of collective action

· 3 elems to prot ind auton: (1) exit – ability to avoid membership; (2) voice – ability to partic; (3) loyalty – assurance that named reps’ interest are same as absent class members’

· 4 prereqs: numerosity (joinder imprac, usu ~40 but fact-dep); commonality; typicality (of claims/defs of other members – fair sample, not unique); adeq of rep
· b1: A: sep actions wd risk inconsis adjs, which wd est incompat stds of conduct for opp

· B: ind adjs wd be dispos of interests of nonparties – also deals w/“limited fund” suits

· b2: seeking injunc or decl relief

· b3: revol change, giving binding effect where rel btw parties is greatly attenuated

· special reqs: common Qs predomin, class action superior method; ind notice (c2) given to all in class w/opp to opt out – compen more atten “loyalty” w/greater rts of “exit”

Hansberry: fairly & adeq rep interests of class – 100% agreem not nec, but this was near-collusive
· exception to gen rule of Pennoyer (not bound if not a party) is in “class” suit, where joinder is imprac, same interests, fairly rep – only failure of due proc where proced doesn’t prot absent parties to be bound 

· decree in F1 didn’t seek to bind others, Ds weren’t treated in pleadings or decree as rep others – there was no proced prots in 1st action, no attempt to est adequacy

Eisen: 23c2 req ind notice (for b3 CA) to all reas identif, and P must bear costs of notice in adversary rel
· as a practical matter, Eisen limits size of b3 class, at least where members are identifiable

· excep to gen rule of P bearing cost: where fid rel pre-existed, ie, 23.1, where not truly adversary

· c4 allows div into subclasses and ea subclass treated as a class – cheaper notice to subclass
· c2 notice is only applic to b3 class actions (just like rt to exit only avail for b3); other types use d2: ct has discretion to direct notice be given to prot class members or if nec for fair conduct of suit

· 23e3 – you get a new opp to request excl from settlem
· subdiv (f) allows imm appeal from dist ct’s grant or denial of class certif b/c certif is often major issue

· for Shutts, is there still lower constit notice std for absent class Ps for b1 or b2 CAs (no opt-out)

· attny’s fees: ct gen det or approve fees Ps’ counsel will recv in fed class action – more ctrl in settlem
· principal-agent prob: counsel may have diff incentives to settle early (less work, good money) than Ps

Bridgestone/Firestone: fed cts are strict on certif (predom, superior), partic in mass torts
· most pers inj claims will opt out b/c of incentive for sep suit, and also b/c ind caus, compar neg, etc not well suited for class actions – plus choice of law wd differ for Ps in diff states (see Shutts)

· certif orders, like the one overturned here, are reviewed on abuse of discretion
· compares central planning model (CA) to how markets use diversified decisionmaking to eval info, and says ind suits on these issue wd be better b/c getting things right 1st time wd be an accid

· “negative value” b3 actions are gen upheld b/c they’re superior since it wdn’t have been brought o/w

· if class is decertif, ct det absent class members weren’t parties – keep trying in other cts? – no they’re seen as parties for this one purpose, but can bring actions on diff issue of certif – ie, in statewide CA
Settlement Class Actions

Amchem: settlem CA still needs to meet all rule 23 reqs, esp predom & adeq of rep

· Ps get money, D gets to bind class members that don’t opt out, & usu can withdraw if too many opt out

· predom: not satisf by common interest in settlem (Breyer dissents), or by fact of exposure – too many ind diffs, superior method may be admin claims processing
· adeq rep: interests of those w/in class aren’t aligned – disparity btw inventory Ps & exposure-only Ps
Fibreboard: SC cautions agst “adventurous” appl of b1B in asbestos case
· Breyer, diss: lim class fund approp where there’s a “sig risk” that assets avail < likely value of claims

· competing interest of members: both cases incl inds who had been inj as well as those who hadn’t yet

· subclasses cd help mitig prob of intra-class conflict, but higher trans costs can elim econ of scale benefs
· collat attacks on settlem CAs? – it was allowed in Hansberry, which had a stipul (and perhaps collusion) but not settlem, but it was an early state version of CA & no proceds for testing adeq of rep in init suit

· Matsushita II: 9C refused to allow such collat attack; o/w wd impede CA settlem, wasteful litig, new kind of forum-shop – but if no opp for collat attack, need for front-end prot is esp strong

CAFA (§1332d)
· outside CAFA (amt < 5M), can aggreg where there’s a joint interest – see rule 19 or perhabs b1

· reforms b/c of abuses, partic in state cts: min diversity (w/5M j/d amt, easy removal), & targets settlem 

· concerned w/nationwide CAs, so excludes those concentrated in a single state:

· discretion to decline j/d when btw 1/3 and 2/3 of Ps are citizens of state & primary Ds are also; req to decline j/d when above 2/3 citizens, and Ds are also or 1 sig D is

· suspect practices: coupon awards (collect value redeemed); forbidden: slanting settlem to local members 

· federalism: are fed cts more approp in nationwide cases, which have nat’l econ & social implications?

· perhaps, but Act seems too broad, since exclusions above may be diff to det – how to calc %s? 

· by allowing removal to fed ct, Ds can escape abusive litig, but less prot for absent class Ps poorly served by their reps, since such Ps can’t remove to fed ct

· claim precl usu won’t precl an ind claim for damages that cdn’t have been certif as part of orig action

MP-MF Act (§1369): is MP-MF Act’s targeted scope preferable to broader expanion of fed j/d in CAFA?

· although it has effect of bringing more state-law claims in fed ct, large accids or mass disasters may pose greatest danger of inconsis adjs, forum shop, or races to judgm to gain CE effect or by attnys seeking rep
